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I. INTRODUCTION

As Petitioner Soda Canyon Group (“Petitioner” or “SCG”) predicted in its opening

brief, the County and MPV object to the inclusion of all of the Atlas Fire evidence on relevancy

grounds in their joint supplemental brief (“Supp. Brief”). As described herein, this position is

untenable for four reasons. First, following SCG’s motion to augment the administrative record

(“Motion”), the Court already determined in its February 22, 2019 order (“Order”) that the

evidence is “certainly relevant;” thus, the attempt by the County and MPV to reargue this issue

can and should be summarily denied in accordance with the Court’s inherent authority to

control its own docket. Second, the attempt by the County and MPV to remake virtually

identical arguments as previously made in their opposition to motion to augment the

administrative record (“Opposition”) amount to an improper and untimely motion for

reconsideration. The Court should therefore disregard all of the arguments made in sections

II.A., II.B., footnotes 3 and 4 and other related arguments in section II.C. of the joint Supp.

Brief. Third, even if the Court were to reconsider these same (or very similar) arguments, they

remain both misleading and meritless. Finally, all of the Atlas Fire evidence is both (a) highly

relevant and must be presented to the County on remand because it directly refutes several of

the County’s findings of fact and legitimizes SCG members’ fire-related concerns, and (b)

materially different from evidence exhibited by previous fires because the Atlas Fire – at more

than 50,000 acres burned – is largest on record in the Soda Canyon area and thus no previous

fire in or around the Soda Canyon area, nor evidence therefrom, even compares.

II. LEGAL ARGUMENT
A. The Court Should Reject the Attempt by the County and MPV to Relitigate

the Court’s Order

The County and MPV re-introduce two related arguments that fall far outside the scope

of the Court’s February 22, 2019 Order that should be summarily dismissed in accordance with

the Court’s inherent authority to control its own proceedings. See Huang v. Hanks (2018) 23

Cal.App.5th 179, 181 (holding that “courts have inherent power to . . . control [their]

proceedings”) (internal citations and quotations omitted); see also Stephen Slesinger, Inc. v. Walt

Disney Co. (2007) 155 Cal.App.4th 736, 758, 66 Cal.Rptr.3d 268, fn. omitted (explaining that
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courts’ “inherent power includes fundamental inherent equity, supervisory, and administrative

powers, as well as inherent power to control litigation.” (internal citations and quotations

omitted)). In short, both (re)arguments made by the County and MPV contend that the Atlas

Fire evidence is not relevant because CEQA precludes the Board of Supervisors from

considering it. Supp. Brief at 3:3-20.

On February 22, 2019, the Court issued its Order clearly stating SCG’s “motion to

augment the administrative record with the Atlas Fire evidence is GRANTED.” Order at p.10.

The Court held unequivocally that the Atlas Fire “evidence is certainly relevant,” id. at p.9. It

then directed the parties to brief only the very narrow issue of “the scope of the Atlas Fire

Evidence . . . that constitutes new evidence of emergent fact for purposes of remand.” Id. at

p.10. The Court did not invite the parties to reargue the relevancy of the Atlas Fire evidence,

nor to reargue the Motion generally. Yet, that is exactly what the County and MPV seek to do.

Indeed, the County and MPV go far beyond the scope of the Court’s requested briefing and

remake virtually identical arguments in their Supp. Brief as they did in their Opposition

regarding what courts may consider following an administrative agency’s decision.

In their Opposition, section III is titled “Judicial Review is Limited to the Record Before

the Planning Commission” and maintains that “[c]ourts are generally limited to reviewing the

evidence that was before the local agency when they agency made the challenged decision.”

Opposition at 4:3-7. In the same section, the County and MPV cite to Western States Petroleum

Assn. v. Superior Court (1995) 9 Cal.4th 559, C.C.P. section 1094.5, and other authority to support

the argument that a court is not permitted to go outside of the administrative record. See Opp.

to Motion at 4:9-5:12. They later apply that argument to the Atlas Fire evidence, and further

argue that all of the Atlas Fire evidence is “irrelevant.” Id. at 6:23-8:12. They then reargued

these same points at the February 1, 2019 hearing. See Feb. 1, 2019 Certified Hearing Transcript

Excerpts, attached hereto as Ex. 1 at 46:20-55:16; 63:4-68:28. Now, in their Supp. Brief, the

County and MPV remake the exact same arguments. See Supp. Brief at 3:1-5:16.

The Court did not ask for re-argument on SCG’s Motion. Thus, the Court can and

should disregard the uninvited attempt by the County and MPV to reargue the general relevance
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of the Atlas Fire evidence, and the Court’s ability to remand this proceeding to the Supervisors.

Specifically, the Court should disregard entirely sections II.A., II.B., footnotes 3 and 4 in section

II.C., and any other re-argument of the overall relevancy of the Atlas Fire evidence.1

B. Supplemental Brief is an Improper, Disguised Motion for Reconsideration

In addition to falling outside the scope of the Court’s requested briefing, the backdoor

attempt by the County and MPV to reargue the overall relevancy of the Atlas Fire evidence and

the Court’s order of remand to the Board of Supervisors to consider the Atlas Fire amounts to a

thinly disguised motion for reconsideration, which is both untimely and inappropriate.

California Code of Civil Procedure section 1008(a) sets forth very specific procedural

requirements for filing a motion for reconsideration, none of which have been followed by the

County and MPV. Importantly, “[n]o application to reconsider any order or for the renewal of a

previous motion may be considered by any judge or court unless made according to this

section.” C.C.P. § 1088(e). Again, the questions of the overall relevancy of the Atlas Fire

evidence and the Court’s ability to remand this proceeding to the Supervisors for consideration

of the Atlas Fire evidence have been fully briefed, argued, and decided. Yet, in their joint Supp.

Brief, the County and MPV seek to inappropriately reopen the Court’s February 22, 2019 Order

in what amounts to an improper motion for reconsideration by remaking the same arguments

and not following any of the procedural requirements of C.C.P. section 1088(a). Thus, the

Court is precluded from even (re)considering the arguments made in sections II.A., II.B., and

footnotes 3 and 4 in section II.C. of the joint Supp. Brief (pp.3:1-5:16). See C.C.P. § 1088(e).

C. Even if the Court Re-entertains the Prior Arguments of the County and MPV,
it Should Again Reject Them as Fatally Flawed

The County and MPV reassert two arguments as to why the Atlas Fire evidence is not

1 For example, in section II.C., the County and MPV contend that the declaration of Ms. Savoie
“provides no information that is relevant to whether the County’s decision on the Project was supported
by substantial evidence,” Supplemental Brief at 8:16-17, and similarly that the exhibits attached to Mr.
Arger’s declaration “provide no information that is relevant to whether the County’s decision on the
Project was supported by substantial evidence in the record before it,” clearly seeking to tie in arguments
from sections II.A. and II.B. Id. at 10:11-13 (emphasis in original). These and all similar arguments
should be summarily rejected by the Court as being outside the scope of this briefing and constituting an
improper motion for reconsideration.
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relevant and should not be received for consideration by the Board of Supervisors on remand as

ordered by this Court. First, that Fort Mojave Indian Tribe v. Dep’t of Health Servs. (1995) 38 Cal.

App. 4th 1574 only allows for the consideration of new evidence in connection with subsequent

discretionary appeals. Supp. Brief at 3:3-20. Second, the County is precluded from considering

the Atlas Fire evidence because CEQA law limits the evidence to only that which was before the

agency at the time of its decision. Id. at 3:21-5:16. Both arguments are misleading and meritless.

To begin, the interpretation of Fort Mojave by the County and MPV is wholly at odds with

that court’s actual ruling regarding the admissibility of newly discovered evidence in accordance

with C.C.P. section 1094.5(e) (and in the context of CEQA). Instead of putting the entire

discussion regarding newly discovered evidence into context, the County and MPV focus solely

on Fort Mojave’s exclusion of the “Wilshire Report” and improperly interpret that to mean that

no court in a CEQA matter can accept newly discovered evidence pursuant to C.C.P. section

1094.5(e). See Supp. Brief at 3:15-20. However, such an argument is nonsensical and completely

misconstrues Fort Mojave. In Fort Mojave, the court undeniably held that C.C.P. section 1094.5(e)

“opens a narrow, discretionary window for additional evidence, newly discovered after the

hearing” which “postdecision evidence generally has been limited to truly new evidence, of

emergent facts” in the context of CEQA cases. Fort Mojave, 38 Cal. App. 4th at 1595.

Indeed, the Fort Mojave court directly addressed in its holding as to C.C.P. section

1094.5(e) the Western States Petroleum Assn. case, which of course dealt with CEQA. The holding

from Fort Mojave that the County and MPV cling to is that Fort Mojave ultimately excluded the

“Wilshire Report” in a CEQA matter. Id. at 1596-1598. Critically, however, the reasoning as to

why the “Wilshire Report” was ultimately excluded rests on facts that are entirely distinguishable

from the case at bar. To wit, the report – a supplemental EIR – amounted to a “restatement

and elaboration of its authors’ opinions . . . that was highly cumulative . . . and bore the

earmarks of a revolving rehearing, certain to undermine the prospect of a final decision of this

matter so long as scientists are able to advance conflicting views.” Id. at 1596 (emphasis added).

Here, described in more detail below, the Atlas Fire evidence contains no scientific

opinions and consists entirely of facts – photos, videos, maps, reports, declarations, etc. –
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arising directly from, and focusing on the 2017 disaster around Soda Canyon, none of which can

even be remotely considered as a scientific opinion to advance a conflicting view. Moreover,

none of the Atlas Fire evidence has been previously considered by the County, indeed because

the historic event had not yet occurred. In other words, the Atlas Fire evidence is in complete

accord with Fort Mojave’s outline of a “narrow, discretionary window for additional evidence,

newly discovered after the hearing” in accordance with C.C.P. section 1094.5(e), including in the

context of a CEQA case. 38 Cal. App. 4th at 1595. This attempt by the County and MPV to

seek an end-run around, and otherwise strip Fort Mojave of its holding on newly discovered

evidence would also gut the Legislature’s intent “‘to authorize the receipt of evidence of events

which took place after the administrative hearing,’” id. (quoting Windigo Mills v. Unemployment Ins.

Appeals Bd. (1979) 92 Cal. App. 3d 586, 596-97), not to mention thwart other California

authority cited in Fort Mojave agreeing with its position. See e.g., Elizabeth D. v. Zolin (1993) 21

Cal. App. 4th 347, 356; Toyota of Visalia, Inc. v. New Motor Vehicle Bd. (1987) 188 Cal. App. 3d 872,

881-82; Curtis v. Board of Retirement (1986) 177 Cal. App. 3d 293, 298-99. In short, the

misinterpretation of Fort Mojave by the County and MPV must be summarily dismissed.

The County and MPV next contend that C.C.P. section 1094.5(e) does not allow the

Board of Supervisors to review the Atlas Fire evidence because this is explicitly a CEQA case,

and evidence is thus strictly limited to evidence in the administrative record. See Supp. Brief at

3:21-5:16. This argument fails for two primary reasons. First, it is premised entirely on a

mischaracterization of SCG’s lawsuit as involving CEQA claims exclusively. The County and

MPV frame their argument as whether C.C.P. section 1094.5(e) allows for the admission of

post-approval new evidence in CEQA cases brought under Public Resources Code section

21168. Supp. Brief at 3:25-27. All of their supporting arguments relate to the CEQA statute,

the CEQA Guidelines, and selected CEQA cases. See id. at 3:21-5:16. While SCG does claim

the County violated CEQA in approving the MPV project (“Project”), SCG separately and

additionally claims that the County’s findings – including its finding that Soda Canyon road has

sufficient capacity and roadway width to accommodate all outgoing traffic while allowing

incoming fire response units during a mass-evacuation event – are not supported by substantial
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evidence. See Verified Petition for Writ of Mandate, Third Cause of Action.2 The County and

MPV ignore the fact that SCG’s petition for writ of mandate includes these separate, non-

CEQA claims. Thus, the question whether or not C.C.P. section 1094.5(e) authorizes remand

to an agency to consider new, post-approval evidence in CEQA cases (it does), is not dispositive

here, since the new evidence in question relates directly to SCG’s non-CEQA challenges to the

County’s fire-safety finding. See Highway 68 Coalition v. County of Monterey (2017) 14 Cal.App.5th

883, 893 (C.C.P. § 1094.5 mandate procedures provided for CEQA violations per Pub. Res.

Code § 21168.9 do not apply to challenges to project approvals on non-CEQA grounds).

Second, this Court’s order does not impermissibly “reopen” the entire approval

proceeding, or otherwise undermine principles of “finality.” The order constitutes a plainly

authorized interlocutory remand to the County for the limited purpose of considering new,

emergent facts about the Atlas Fire that directly contradict the County’s unsupported findings

regarding fire-safety. The County’s approvals are by no means “final” in any legally operative

sense, as they have been timely challenged as unlawful in litigation that is actively pending. This

Court’s Order is analogous to the interlocutory remand order upheld by the Supreme Court in

Voices of the Wetlands v. State Water Resources Control Bd. (2011) 52 Cal.4th 499 (“when a court has

properly remanded for agency reconsideration on grounds that all, or part, of the original

administrative decision has insufficient support in the record developed before the agency,

[section 1094.5(e)] does not preclude the agency from accepting and considering additional

evidence to fill the gap the court has identified”); see also Fort Mojave Indian Tribe, supra, 38

Cal.App.4th at pp. 1593-1595 (affording trial court discretion to admit “truly new evidence of

2 SCG’s Third Cause of Action does not implicate CEQA at all. It states: “Under Section 18.124.070 of
the Napa County Code, the County may grant a Use Permit for a project if and only if it makes a finding,
based on substantial evidence in the record before it, that the permitted project, as conditioned, will not
adversely affect the public health, safety or welfare of the county. [¶] Here, there is substantial evidence in
the record that the operation of the Project, including, but not limited to, its on-site wine tasting activities
and larger scale marketing events, will adversely affect the public health, safety and welfare of County
residents, including SCG members. There is no substantial evidence in the record that the Project will
not have these adverse effects. [¶] The County therefore prejudicially abused its discretion by approving a
Use Permit for the Project based on findings of fact that are not supported by substantial evidence.”
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emergent facts”). Here, the Court’s remand order is plainly circumscribed by this limitation.

Indeed, the Court of Appeal agreed. In their joint petition for writ of mandate, prohibition or

other appropriate relief filed in the Court of Appeal challenging this Court’s rulings with regard

to these issues, the County and MPV raise substantially similar arguments to those made in their

Supp. Brief. On April 11, 2019, following a preliminary opposition from SCG, the Court of

Appeal summarily denied the petition, and thus by implication many, if not all, of the similar

arguments raised by the County and MPV on the issue of the Atlas Fire evidence.

D. All of the Atlas Fire Evidence Constitutes New Evidence of Emergent Fact

The Court concluded that the materials presented as evidence pertaining to the Atlas Fire

“constitutes new evidence of emergent fact . . . where they evidence a characteristic of the Atlas

Fire that is both (a) relevant to Respondent’s decision in this matter, and (b) not exhibited by or

is materially different from those exhibited by previous fires in the subject area.” Order at 10.

Despite this Court’s finding that the Atlas Fire “evidence is certainly relevant,” id. at 9, the

County and MPV contend that “none of the post-approval Atlas Fire evidence is relevant” and

should thus not be considered by the Board of Supervisors. Supp. Brief at 6:6-7. For all of the

reasons stated hereinbelow, virtually all of the materials presented by SCG meet the Court’s

criteria for “new evidence of emergent fact,” and should thus be included as part of the remand.

Before going into specifics regarding each piece of evidence, two recurring contentions

made in the joint Supp. Brief must be addressed generally, which are that (1) none of the

evidence is relevant to any potential impact of the Project, and (2) the evidence is not materially

different from existing evidence regarding prior fires in the area. See Supp. Brief at 6:11-10:22.

Sadly for SCG and other members of the general public, these positions underline an ongoing

concern of SCG that the County is placing the Project in a vacuum by focusing public safety

review and considerations solely on MPV’s premises while downplaying the risk the Project

poses to public safety along the remainder of the 6.5-mile, dead-end, Soda Canyon Road. See

AR 00011-00018; 03450, 03453-03454. In other words, the County and MPV seek to bury and

otherwise ignore the fact that in order to access the Project site, anyone and everyone –

employees, vineyards workers, winery tourists, ancillary business traffic, etc. – must travel 6.2
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miles up Soda Canyon Road, and then 6.2 miles back down Soda Canyon Road. There is no

other way in or out. Critically, in the event of another disaster like the 2017 Atlas Fire, people

can and will again become entirely trapped somewhere along the road, exposing them to serious

injury or loss of life. The fact that the Atlas Fire took only two individuals on Soda Canyon is

incredible, especially in light of the downed tree on lower Soda Canyon Road, and is likely

attributable only to the fact that the fire began at night, and not during the middle of the day

when business and tourist activity is at its peak. The fact that the County continues to try and

brush over these literally life-or-death scenarios is astonishing and underscores how important it

is that the Board of Supervisors be ordered to hear and consider all of the Atlas Fire evidence so

that perhaps they can begin to appreciate how dangerous the entirety of Soda Canyon Road is,

especially in the event of another catastrophe that requires immediate and mass evacuations.

Additionally, while the specific relevance of each piece of evidence (i.e. criteria “(a)”

from the Court’s order) will be addressed in detail below, it is imperative to outline for the

Court that all of the materials present evidence that are not exhibited by evidence of previous

fires, and thus are materially different from those exhibited by previous fires in the subject area.

As outlined in SCG’s Motion, during the administrative hearings, Project opponents produced

substantial evidence of general fire safety concerns, including testimony, photographs, reports,

and articles from previous fires.3 Notably, Project opponents spoke of larger fires in the

3 See AR 03480-03484, 03820-03823, 06864.117-06864.139, 14190-14192 (testimony and PowerPoint
(“PPT”) slides of Ms. Grupp describing previous large fires on Soda Canyon Road, and why the area is
prone to wildfires); AR 02888; 03120-03123 (CalFire Soda Canyon Monticello Pre-Attack Fire Plan,
hereafter “Pre-Attack Fire Plan,” describing that “two wide canyons provide the opportunity for wind to
be funneled, even under local wind conditions”); AR 06864.134-06864.137 (Pre-Attack Fire Plan
quotations in PPT slides); 03823-03826 (testimony from David Hallett describing SCR fire danger and
that “[l]ogically, there is no way to mitigate the increased risk posed by an additional 47,000 annual trips
to and from [the Project]”); 02887-02889 (Anthony Arger letter describing fire and safety dangers posed
by MPV adding tens of thousands of annual tourists); 03073-03130 (evidence of fires on SCR; reports
from CalFire); 03929-03933, 03953-04140 (descriptions, summaries, and CalFire reports, Napa County
Sheriff and CHP regarding fires, accidents and incidents on SCR); 06864.023-06864.139 (PPT slides from
May 23, 2017 hearing summarizing public agency incident/accident statistics on SCR); 13766-13770
(resident Diane Shepp describing adverse implications of MPV with regard to fire and safety on SCR).
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abstract and as part of Soda Canyon’s history (e.g., the 1981 Peak Fire), but were only able to

discuss in detail and provide evidence of more recent, smaller brush fires on Soda Canyon Road,

such as those that respectively burned a dozen or so acres in 2003, 2005, and 2016.4 In short,

there is nothing in the AR akin to the Atlas Fire evidence that so acutely demonstrates the

ferocity, speed, and scale of a major wildfire event on Soda Canyon – one that was moving at a

rate of approximately 68mph, took two lives, damaged or completely destroyed 82% (134) of

the 163 residences on SCR, including a portion of MPV’s existing vineyard, and burned 42,181

acres burned in just two days, with 22,110 acres, including the entirety of lower SCR on day 1

(from late on October 8 to October 9) and another 20,070 acres by day 2.

Furthermore, California courts have held that the

concern of neighbors is sufficient to constitute substantial evidence that a
contemplated use is detrimental to the welfare of the community. . . expert
testimony on these issues is not necessary. It is appropriate and even necessary for
the [agency] to consider the interest of neighboring property owners in reaching a
decision whether to grant or deny a land use entitlement and the opinions of
neighbors may constitute substantial evidence of this issue.

SP Star Enterprises, Inc. v. City of Los Angeles (2009) 173 Cal.App.4th 459, 476 (internal citations

and quotations omitted). In its findings, the County discounted neighbors’ concerns several

times as mere “speculation” and “generalized fears.” AR 00015, 17. All of the declarations

from several Soda Canyon Road residents and property owners not only constitute substantial

evidence that the Project is detrimental to the welfare of the community, especially in terms of

public safety, but also contradict several of the County’s findings. Specifically,

Fears and speculation that visitors to wineries will drive unsafely and/or impaired,
will be irresponsible toward fire safety, and will impede property owners’ egress in the
event of wildland fire does not rise to the level of substantial evidence. AR 00015.
(hereafter, Finding #1).

No credible evidence was put forward that the addition of another winery along Soda
Canyon Road will significantly increase the risk of fire or significantly hinder rescue
efforts. Neighbors’ opinion that winery visitors will cause traffic congestion during a
fire is not supported by fact. Generalized fears and concerns about a project does

4 See AR 06864.120-06864.133 (PPT slides re: 2003, 2005, 2016 fires); AR 03931-03932, 04017-04140
(summary of CalFire incidents, including descriptions of 20 smaller wildland fires from 2007 to 2016).
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not constitute substantial evidence. AR 00017. (hereafter, Finding #2).

The Project was reviewed for compliance with local and State fire standards and
determined by the County Fire Marshal to comply with those standards. . . .
Construction of the Mountain Peak Winery, especially the cave, would provide a safe
haven for sheltering in place in the event of wildfire conflagration and evacuation.
Appellant Grupp testified that sheltering in place is one of the recommendations
included on the “Pre-Attack Fire Plan” in the event of evacuation. The proposed
Project would not interfere with planning or response to wildland fire, and the
property and proposed winery nominally improve wildland fire response. AR 00016-
17. (hereinafter, Finding #3).

In the event of a fire that results in mass evacuations from this area, the road has
sufficient capacity and roadway width to accommodate all outgoing traffic while
allowing incoming fire response units. In addition, most of Foss Valley in the vicinity
of the Project site is now planted in vineyard, which significantly reduces the extent
of wildland fire than can occur in the vicinity. During the Atlas Peak Fire in 1981,
most of the areas that are now planted in vineyards were undeveloped wildlands,
which provided a combustible fuel source. AR 00017-00018 (hereafter, Finding #4).

Appellant’s claim that fire/rescue response efforts will be impeded along Soda
Canyon Road if the Project is constructed are unfounded and not supported by
factual evidence. AR 00044. (hereinafter, Finding #5).

Declaration of Cynthia Grupp: Criteria “(a)”: Ms. Grupp’s declaration is relevant to the

County’s decision because it directly contradicts Finding #1 (she had only moments to escape

the fire and was among the 15-20 drivers caught behind the downed tree on lower Soda Canyon.

Had there been a marketing dinner or other large event at MPV that night, she could have easily

been prevented from escaping had there been an accident or incident caused by an MPV visitor

that further blocked the road and otherwise prevented escape. Her harrowing escape makes

clear that her concerns regarding fire safety and access on Soda Canyon Road in the event of a

disaster can no longer be described as “generalized fears” or “speculation.”); Finding #2:

(similar as explanation for Finding #1); Finding #3 (she describes how (1) the power went out

on Soda Canyon, and (2) she was faced with the possibility of perhaps having to shelter in a

wine cave, but decided against it because caves are not safe places in the event of a fire due to

asphyxiation risks. In other words, construction of a cave on the MPV site would not provide a

“safe haven” for sheltering place, especially during a fire that knocks out the power because any

ventilation systems would necessarily be unavailable, thus increasing the risk of asphyxiation);
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Finding #4 (her account vividly demonstrates how the road does not have sufficient capacity

and roadway width to accommodate all outgoing traffic while allowing incoming fire response

units. Indeed, she was stuck on the uphill portion of the road as a result of a fallen tree while a

civilian truck and fire engine were on the downhill portion of the road); Finding #5: (similar as

explanations for Findings #1 and #2). Ms. Grupp’s declaration also describes the overall

devastation of the Atlas Fire, which evidence is relevant to safety/evacuation concerns. As to

criteria “(b),” with the exception of ¶ 5 that provides a brief summary as to her background and

qualifications, nothing in Ms. Grupp’s declaration is exhibited in the AR, and thus necessarily

should be included because it is materially different from what is currently contained in the AR.

Declaration of David Hallett: Criteria “(a)”: Mr. Hallet’s declaration is relevant to the

County’s decision because it directly contradicts Finding #1 (he describes how he and his wife

had only moments grab a few belongings and escape down Soda Canyon Road on the night the

Atlas Fire began. Had there been a marketing dinner or other large event at MPV that night,

they both could have easily been prevented from escaping had there been an accident or

incident caused by an MPV visitor); Finding #2: (similar as explanation for Finding #1);

Finding #3: (he describes the power going out, undermining the County’s finding that people

could shelter in a wine cave and have sufficient ventilation so as not to asphyxiate. Moreover,

his descriptions as to how quickly the fire was moving and that he and his wife had literally no

warning, highlights that there was “planning or response to” the Atlas Fire – it was chaos. And

the more people that are added to a chaotic situation, particularly on a dead-end, narrow,

winding road they are unfamiliar with, the more likely it is that accidents will occur and escape

efforts will be blocked). Mr. Hallett’s declaration also provides insight as to the overall

devastation of the Atlas Fire, including the before and after photographs of his home, which

evidence is relevant to safety/evacuation concerns. As to criteria “(b),” nothing in Mr. Hallet’s

declaration is exhibited in the AR, and thus necessarily should be included because it is

materially different from what is currently contained in the AR.

Declaration of Amber Manfree: Criteria “(a)”: Dr. Manfree’s declaration, resume, and

three (3) maps of the Atlas Fire she created using publicly available data are all highly relevant to
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the County’s decision in this matter. To begin, her declaration and resume provide necessary

background information as to her expertise in mapping (she holds a PhD in geography and as

part of her profession creates detailed maps using publicly available information) such that the

maps she created relating to the Atlas Fire can be properly authenticated and explained. Each

map is highly relevant because it demonstrates the sheer size and scope of the Atlas Fire as

compared to historical fires in the area. They also demonstrate that Atlas Fire burned in and

around Foss Valley, including the Project site, which directly contradicts the County’s Finding

#4. The map depicting damage structure is also highly relevant to the County’s decision in this

matter and contradicts its attempt to place the Project in a vacuum because it shows how many

of the structures and homes were damaged or destroyed, and how the majority of those were on

lower Soda Canyon along the area’s only escape route – Soda Canyon Road. This, in turn,

refutes, Findings 3, 4, and 5 because rescue efforts were clearly impeded, and the roadway does

not have sufficient capacity when everything around the roadway is on fire. As to criteria “(b),”

none of these maps were or could have been made part of the AR because the Atlas Fire had

not yet occurred, meaning they present materially different information than exists in the AR.

Declaration of Linda Savoie: Criteria “(a)”: Dr. Savoie’s declaration is relevant to the

County’s decision because it directly contradicts Finding #1 (she describes her experience of

the chaos and traffic jam involving approximately a dozen other vehicles of sizes (SUVs, semi-

trucks, cars, etc.) literally at the entrance to the MPV Project site, which would have been greatly

exacerbated if an event were happening when the Atlas Fire erupted and numerous winery

visitors who are wholly unfamiliar with the area were also trying to escape); Finding #2 (similar

as explanation for Finding #1); Finding #3 (the inability of fire crews to reach upper Soda

Canyon and the traffic jam at the MPV entrance makes clear that more people would absolutely

interfere with response and rescue efforts); Finding #4: (being unable to escape down Soda

Canyon Road because it was blocked by fire and having instead to be evacuated by CHP

helicopter in 60+ mph crosswinds makes plain that the roadway did not have sufficient capacity

to allow for mass evacuations); Finding #5: (similar as explanation for Findings 1-4). As to

criteria “(b),” there is no evidence in the AR of a traffic jam at the entrance to MPV during a
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major wildfire, or of evacuations by helicopter because the road was completely blocked, making

clear that Dr. Savoie’s declaration offers materially different information than exists in the AR.

Declaration of Glenn Schreuder: Criteria “(a)”: Mr. Schreuder’s declaration is relevant to

the County’s decision because it directly contradicts Finding #1 (his lifetime of experience on

Soda Canyon Road allowed him to make a split-second decision to go towards Antica winery

instead of down Soda Canyon Road that may well have saved he and his wife’s life. Had there

been MPV-related traffic on the road, it is entirely possible the Schreuders would not have

escaped); Finding #2 (his experiences and explanation that fire crews were generally shocked

by the prospect of a project like MPV on Soda Canyon Road refutes the County’s finding that

neighbors offer mere “generalized fears”); Finding #3 (he describes how the local wind and fire

conditions were vastly different from those typically experienced and expected, indicating that

the County’s reliance on the County Fire Marshal’s recommendation should be revisited. He

also explained that the prospect of sheltering in Antica’s wine cave was absurd because of the

minimal chance that it would be unlocked, and because of asphyxiation risks. In other words,

construction of a cave on the MPV site would not provide a “safe haven” for sheltering place);

Finding #4 (trapped by the fire on upper Soda Canyon Road, Mr. and Mrs. Schreuder were

also evacuated by CHP helicopter, clearly demonstrating that mass evacuations via the narrow,

dead-end Soda Canyon Road were not possible). As to criteria “(b),” there is no evidence in the

AR of the types of weather and fire conditions that were present during the Atlas Fire, nor of

evacuations by helicopter due to the road’s complete blockage, making clear that Mr.

Schreuder’s declaration offers materially different information than currently exists in the AR.

Declaration of Shelle Wolfe: Criteria “(a)”: Ms. Wolfe’s declaration is relevant to the

County’s decision because it directly contradicts Finding #2 (her description of the downed

tree on lower Soda Canyon Road shows that increased traffic, including winery visitors could

have easily led to traffic congestion); Finding #4 (her description of the downed tree, and the

photos she took of Soda Canyon on fire during the night of October 8, 2017 completely

contradicts the County’s finding that the road has sufficient capacity to handle outgoing traffic

in a mass evacuation); Finding #5: (similar as explanation for Findings 2, 4). As to criteria



M. R. Wolfe & Associates, PC
555 Sutter Street, Suite 405
San Francisco, CA 94102

(415) 369-9400

PETITIONER’S RESPONSE BRIEF RE SCOPE OF ATLAS FIRE EVIDENCE
Soda Canyon Group v. County of Napa
Case No. 17CV001063

- 14 -

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

“(b),” there are no photographs in the AR of Soda Canyon completely ablaze, nor of

descriptions of downed trees across the road during a fire, making clear that Ms. Wolfe’s

declaration offers materially different information than currently exists in the AR.

Declaration of Anthony Arger: Nearly all of the exhibits attached to Mr. Arger’s

declaration are highly relevant.5 Ex. 2: The photos taken by Ms. Wolfe on October 8 and 9,

2017 are extremely relevant to demonstrate the ferocity and scope of the Atlas Fire. No such

pictures exist in the AR. Ex. 3: These pre- and post-fire photos of Soda Canyon are extremely

relevant to demonstrate the ferocity and scope of the Atlas Fire. The pre-fire photos are

essential for context and to show how devastating the fire was. No such pictures exist in the

AR. Ex. 4: The before and after photos of MPV’s parcel are extremely relevant and directly

contradict Finding #4, and the County’s general conclusion that fire will not occur in the

Project vicinity. Ex. 5: The fire maps from Dr. Manfree and CalFire are extremely relevant, as

they demonstrate the size, scope, and destruction of the Atlas Fire. They also refute Findings

3, 4, and 5. No similar information exists in the AR and is materially different from other fires

due to the sheer size and scope of the Atlas Fire. Ex. 6: Dr. Manfree’s resume – relevancy

described above. Ex. 7: The excerpts from CalFire “Damage Inspection Report” (limited to

structures damaged or destroyed on Soda Canyon Road or its offshoots) are extremely relevant

because the information directly contradicts several County findings and makes clear that

consideration of the MPV Project cannot be placed in a vacuum. No similar evidence exists in

the AR. Ex. 8: The CalFire Incident Update is extremely relevant to show the size of Atlas Fire

– 51,064 acres burned between October 8 and 18, 2017. No similar evidence in the AR. Ex. 9:

the October 29, 2017 Napa Valley Register article describing the lives lost in the Atlas Fire,

including those of Sally Lewis and Teresa Santos who were trapped by the fire and perished on

lower Soda Canyon Road is relevant to demonstrate the devastating nature of the fire and

directly contradicts several County findings describing neighbor concerns as “speculation” and

“generalized fears.” Ex. 10: The October 15, 2017 Wall Street Journal article describing how fire

was moving at a rate of 100 yards per second, equivalent to 68 mph and victims had only

5 As noted in SCG’s opening brief, Exhibit 1 – the proposed order – need not be included on remand.
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moments to evacuate is relevant to contradict County findings that Soda Canyon Road,

including at the Project site could be promptly evacuated en masse without incident. Ex. 11: The

October 8, 2017 post early in the day from Glenn Schreuder on community network

“Nextdoor” warning neighbors of high fire danger is highly relevant because it demonstrates

that despite warnings, the scale and speed of the Atlas Fire could not be stopped, thereby

contradicting County findings that neighbor concerns are far more than “fears and speculation”

or that mass evacuations could be organized; even with warning, that proved impossible. Ex. 12:

Communications from Supervisor Pedroza regarding discussions of remote and rural wineries,

including on Soda Canyon Road are highly relevant to show the County’s changing rhetoric

following the devastating Atlas Fire, and why a remand is absolutely necessary.

Furthermore, the photos, videos and statements pertaining to the Atlas Fire taken or

made by Mr. Arger are extremely relevant to the County’s decision because they directly

contradict Finding #1 (his observations of fire activity, filming downed trees and powerlines,

and conversations with experienced fire crews confirm concerns regarding access constraints on

Soda Canyon Road and how the Project will greatly increase fire risk and evacuation efforts);

Finding #2 (similar as explanation for Finding #1); Finding #3 (similar as explanation for

Finding #1; and witnessing and photographing burned MPV parcel makes clear that Project

and more people would not improve wildland fire response); Finding #4 (similar as

explanation for Findings 1, 3); Finding #5 (similar as explanation for Findings 1, 3). As to

criteria “(b),” there are no photographs or videos in the AR showing the aftermath of a fire that

devastated Soda Canyon, nor are their first-hand accounts of assisting fire crews on Soda

Canyon Road during a 50,000-plus acre fire and thereby gaining an even better understanding of

how truly dangerous and fire-prone the entire Soda Canyon area is, making clear that Mr.

Arger’s exhibits and declaration offers materially different information than exists in the AR.

III. CONCLUSION

For the foregoing reasons, SCG respectfully requests that the Court issue an order

directing that all of the evidence comprising Attachment C to SCG’s October 15, 2018 Motion

(except Ex. 1) be admissible during any future hearings before the Board of Supervisors.





M. R. Wolfe & Associates, PC
555 Sutter Street, Suite 405
San Francisco, CA 94102

(415) 369-9400

PROOF OF SERVICE
Soda Canyon Group v. County of Napa
Case No. 17CV001063

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

PROOF OF SERVICE
Soda Canyon Group v. County of Napa, et al.

Napa County No. 17CV001063

I hereby declare that I am employed in the City San Francisco, County of San Francisco,

California. I am over the age of eighteen years and not a party to this action. My business

address is 555 Sutter Street, Suite 405, San Francisco, CA 94102. I am familiar with this firm’s

practice for the collection and processing of mail sent via U.S. Mail, which provides that mail be

deposited with the U.S. Postal Service on the same day in the ordinary court of business.

On April 19, 2019 I served the attached PETITIONER’S RESPONSE BRIEF RE

SCOPE OF ATLAS FIRE EVIDENCE TO BE CONSIDERED BY RESPONDENT

ON REMAND in this action:

[ ] BY FIRST CLASS MAIL: I am familiar with my employer’s practice for the collection and processing of
correspondence for mailing with the U.S. Postal Service. In the ordinary course of business,
correspondence would be deposited with the U.S. Postal Service on the day on which it is collected. On
the date written above, following ordinary business practices, I placed for collection and mailing at my
place of employment a copy of the attached document(s) in a sealed envelope, with postage fully prepaid,
addressed as shown.

[ x] BY ELECTRONIC MAIL: On the date written above, I caused a copy of the attached document(s) to
be transmitted via electronic mail to the electronic mail address maintained by the person on whom it is
served at the electronic mail address shown, before 5:00 p.m. That transmission was reported as complete
without error by my electronic mail software. The parties served have agreed to accept service
electronically.

Laura Anderson, Deputy County Counsel
Jason M. Dooley, Deputy County Counsel
Napa County Office of County Counsel
1195 Third Street, Suite 301
Napa, CA 94559
Laura.Anderson@countyofnapa.org
Jason.Dooley@countyofnapa.org

Brien McMahon
Perkins Coie
505 Howard Street, Ste 1000
San Francisco, CA 94105
BMcMahon@perkinscoie.com

I declare under penalty of perjury that the foregoing is true and correct and that this

declaration was executed at San Francisco, California on April 19, 2019.

________________________________
Susan Anthony

mrwa
SAA




