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4054 Silverado Trail
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Attorneys for Protestants/Appellants, Lawrence Carr, et al.

BEFORE THE ALCOHOLIC BEVERAGE CONTROL APPEALS BOARD
OF THE STATE OF CALIFORNIA

LAWRENCE CARR, ET AL, CASE NO: AB-9587
Protestants/Appellants File: 02-548261
Reg: 15082334
Vs. APPELLANTS’ OPENING BRIEF ON

APPEAL; MEMORANDUM OF
POINTS AND AUTHORITIES IN

RELIC WINE CELLARS, LLC, SUPPORT THEREOF

dba Relic Wine Cellars, and the

DEPARTMENT OF ALCOHOLIC Hearing Dates: July 16, 2015,

BEVERAGE CONTROL, November 16, 2015, February 9, 10, 11,
2016

Applicant(s) and/or Respondent(s)

TO THE ALCOHOLIC BEVERAGE CONTROL APPEALS BOARD (“Appeals Board™),
THE DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL (the “Department”),
RESPONDENT RELIC WINE CELLARS (“Applicant” or “Respondent®, AND ITS
ATTORNEYS OF RECORD:

Protestants/Appellants LAWRENCE CARR, et al. (hereinafter “Appellants”), by and
through its counsel of record, Robertson, Johnson, Miller & Williamson, and Apallas Law Group,

hereby file their Opening Brief on Appeal; Memorandum of Points and Authorities in Support

APPELLANTS’ OPENING BRIEF ON APPEAL
PAGE 1




O 0 3 &

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Thereof (“Opening Brief”), pursuant to Business and Professions Code section 23080-23089, for
consideration by the Appeals Board.

This Opening Brief is based on Appellants’ Memorandum of Points and Authorities in
support of the Opening Brief, the declarations of Anthony G. Arger, David J. Hallett, and Lauren
Griffiths in support of the Opening Brief, including supporting exhibits; all pleadings and papers
on file in the above-titled action; and any additional evidence, arguments, or authorities that the
Appeals Board may choose to hear.

In addition, please be advised that Appellants herewith submit a Motion to Supplement the

Record with Newly Discovered Evidence, which is attached as Exhibit 1 to this Opening Brief.

Dated this 17" day of August, 2017.

ROBERTSON, JOHNSON,
MILLER & WILLIAMSON

By L 6 AL

Arhony G. Arger, }ﬁ“/
Appellant and Attorkéy for Appellants
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MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

Applicant Relic Wine Cellars, LLC seeks a Type 02 winery license (“ABC License™) for a
property located at 2400 Soda Canyon Road, Napa, California in order to manufacture up to 20,000
gallons of wine per year, sell the wine on and off-premises, and host on-site wine tastings for 4,458
individuals annually. Appellants object to the issuance of this license primarily because of the
visitation and on-site retail sales components, as the winery is located approximately 4.1 miles into
the mountains above the Napa Valley and can only be accessed by a dead-end road known as Soda
Canyon Road, which is very steep, narrow, contains innumerable blind curves, is horribly
dilapidated, and suffers from a significant number of traffic accidents, fires, and other emergency
incidents on annual basis. In fact, from January 2014 to February 2016, there have been 639
incidents and accidents on Soda Canyon Road or on Silverado Trail at the intersection with Soda
Canyon Road as reported by the California Highway Patrol (“CHP”), the Department of Forestry
and Fire Protection (“CalFire”), and the Napa County Sheriff’s Department (“Sheriff’s
Department”). The issuance of the applied-for ABC license (“ABC License”) in its current form
is contrary to the public welfare and morals because the addition of any number of potentially
inebriated tourists to this remote and rural road will unduly interfere with the quiet enjoyment of
residential neighbors and lead to an increase to the already high number of accidents, fires, and
other emergency incidents that occur annually on Soda Canyon Road.

During a three-day hearing in February 2016, Appellants introduced vast amounts of
evidence including, but not limited to, a prior Department decision for a winery on the very same
road that precluded on-site wine tasting and retail sales; charts and maps produced by a qualified
expert; testimony from Appellants and witnesses who have 240 years of combined experience
living on Soda Canyon Road; and significant data from the County of Napa, the CHP and the
CalFire; all of which supports Appellants’ position that this license cannot be granted in its present
form, if at all. Incredibly, the Department erroneously excluded several key pieces of evidence,
including its own prior decision, effectively ignored the rest, and granted the license without any

conditions. Moreover, beginning with the Licensing Representative, who conducted an abysmally
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inadequate investigation in light of the circumstances of this case, the entire Department, as well
as the Decision, placed consideration of the ABC License at the Applicant’s location in a vacuum,
and completely ignored the hundreds of incidents and accidents that regularly occur along the
entire length of the 6.75-mile, dead-end Soda Canyon Road.

As such, Appellants contend there are several grounds upon which the Department’s
Decision should be reversed and remanded:

(1) There is relevant evidence that was improperly excluded at the hearing before the
Department pursuant to California Business and Professions Code section 23084(e) in the form of
(a) a decision rendered by the Department in 1999 regarding a winery on the same road where
Respondent is located, wherein the Department determined that the “issuance of the applied-for
license would be contrary to public welfare or morals,” and (b) other evidence tending to prove
the applied-for license is contrary to public welfare or morals;

(2) There is Relevant Evidence that Could Not Have Been Produced at the Hearing
pursuant to California Business and Professions Code section 23084(e) in the form of (a) updated
incident reports from the CHP and CalFire that could not have been produced because the incidents
had not yet occurred, and (b) incident reports from the Napa Sheriff’s Department that despite
reasonable diligence could not be obtained prior to the hearing in this matter;

(3) The Decision is not supported by the findings pursuant to California Business and
Professions Code section 23084(c) because (1) the Department omits any reference to or
discussion of numerous critical pieces of Appellants’ testimony and admitted evidence, and
misinterpreted numerous factual issues testified to by Appellants during the three-day hearing, the
inclusion, clarification, and consideration of which leads to the exact contrary position as set forth
in the Decision, and (2) in the alternative, even despite the erroneous exclusions of highly relevant
evidence and gaping omissions and misinterpretations of critical evidence, the lackluster findings
still do not support the Decision’s determination to grant the applied-for license in its current form
because of acknowledged concerns relating to aggravation of existing public safety issues and

interference with the quiet enjoyment of nearby residences; and
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(4) The Department’s findings are not supported by substantial evidence in light of the
whole record pursuant to California Business and Professions Code section 23084(d) based upon
the wholly inadequate investigation conducted by the Department and its Licensing
Representative, the presentation of incredible amounts of public safety related evidence, the
interference of the quiet enjoyment of the nearest neighbors, and the questionable conduct the
Applicant has already engaged in prior to the issuance of the applied-for ABC License. ; and

Accordingly, the Department has proceeded without, or in excess of its jurisdiction, and
Appellants respectfully request the Decision be reversed and remanded with instructions to either
deny the Type 02 license outright, or impose conditions that there be (1) no sales of alcoholic
beverages on-site, and (2) no on-site tasting privileges for members of the public.

II. FACTUAL BACKGROUND

A. Location of the Applicant’s Premises

In August 2014, the Respondent applied for a Type 02 winery license to manufacture up
to 20,000 gallons of wine annually, host wine tastings for 4,458 individuals per year, and sell wine
on-site at its property located approximately 4 miles up a dead-end, mountain road in Napa,
California, specifically, 2400 Soda Canyon Road. See State’s Exhibit 2; P-Exhibits V A1 & E;
Decision at p. 4, 7. Soda Canyon Road is an 8-mile long road, 6.75 miles of which is paved, that
climbs to the top of Atlas Peak and can only be accessed via Silverado Trail, meaning that it is a
dead-road with no other outlet in the event of an emergency. See Decision at p. 4, § 7; Certified
Transcript from July 15, 2016 (“July 15 Transcript”) at p. 30-31; Certified Transcript from
February 9, 2016 (“Feb. 9 Transcript”) at pp. 30, 79, 111. As such all of the 4,458 annual visitors
must travel both up and down to the Applicant’s location, which really amounts to approximately
9,000 additional annual trips/visits on Soda Canyon Road. See Certified Transcript from February
10, 2016 (“Feb. 10 Transcript”) at p. 100.

Additionally, Soda Canyon Road has numerous branches, splitting off onto several other
roads, including Feliz Ranch Road, Loma Vista Drive, Soda Springs Road, Chimney Rock Road,
Capps Drive, and Ridge Drive. See Decision at p. 4, 9 7; July 15 Transcript at p. 30; P-Exhibits

IV A & B. There are approximately 163 homes, innumerable vineyards, and even a handful of

APPELLANTS’ OPENING BRIEF ON APPEAL
PAGESS




N

No R S - S )

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

wineries on nearly every branch of this road, all users of which must use the single entrance and
exit point at the intersection of Soda Canyon Road and Silverado Trail. See Decision at p. 4, Y 7-
8; P-Exhibits IV A, B, & D. Moreover, while the paved portion of Soda Canyon Road dead-ends
at the Antica Winery property (3700 Soda Canyon Road), there is dirt road located at roughly the
6.2-mile mark that goes on for approximately another two miles into the mountains and is where
several additional homes and vineyards are located.! See Decision at p.4, § 7, P-Exhibits IV A &
B; Feb. 9 Transcript at pp. 38, 85, 91, 103-04. This is noteworthy because it underscores the
amount and type of traffic that is already using the dead-end road.

The paved portion of Soda Canyon Road is 6.75 miles long, extremely steep beginning
around mile 3.9, serpentine, filled with blind-corners (the vast majority and most dangerous of
which do not have any guard rails), is ridden with unfixed pot-holes that get worse with every car
and large truck that travels the road, has no bike or jogging lanes, has cracking and crumbling
shoulders, and in short, is a totally inappropriate location for 4,458 wine-imbibing tourists. See P-
Exhibits VI A (video showing road heading northeast away from Silverado Trail and up the
mountain towards Atlas Peak),” VI C 1-20 (photographs of Soda Canyon Road heading northeast
away from Silverado Trail and up the mountain), VI D7-13 (photographs of Soda Canyon road
heading southwest toward Silverado Trail and down the mountain); see also July 15 Transcript at
30-31, 34; Feb. 9 Transcript at pp. 37-38, 71-73, 115-20, 124-28, 168, 172, 177, 181; Feb 10.
Transcript at pp. 85-86, 98, 100, 103-06, 118-19, 154, 205-11; Certified T ranscript from February

11, 2016 (“Feb. 11 Transcript”) at pp. 17-18 (testimony of multiple Appellants and witnesses

! For purposes of this Opening Brief, when Appellants refer to “Soda Canyon,” or “Soda Canyon Road,” it implies
ALL of the other roads, residences, vineyards, etc. that can only be accessed from Soda Canyon Road.

? This video, along with P-Exhibit VI B, were filmed in succession on June 22, 2015. During the roughly 15-minute
video of the trip up the road as depicted in P-Exhibit VI A, and the 3-minute video showing the caravan of vineyard
workers leaving the top of Soda Canyon Road as depicted in P-Exhibit VI C, a total of 49 cars were passed, including
a Sheriff who had somebody pulled over on the side of the road. See also Feb. 9 Transcript at p. 110.

Immediately following the conclusion of the filming of the first video, we returned to the dirt road at ~mile 6. 1, and
captured a very small portion of the daily caravan of vineyard workers leaving Stagecoach Vineyards (located at the
very end of the dirt road), in which there was another 14 cars, making for a total of 49 cars that drove down Soda
Canyon Road in a roughly 20-minute period. P-Exhibits VI A & B; see also Feb. 9 Transcript at p. 110.
Unfortunately, passing 49 cars in 20 minutes is a very average, perhaps even below average, day for the traffic that
frequently overwhelms Soda Canyon property owners and residents.
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describing the dilapidated condition of Soda Canyon Road). Soda Canyon Road has not been
repaved since the 1980s, and there are no plans for any future improvements or modifications. See
Decision at p. 4, § 7; Feb. 9 Transcript at pp. 15-16; Feb. 10 Transcript at pp. 105-07.

Notably, as described by witness Cynthia Grupp, who has lived at 2367 Soda Canyon Road
(her driveway is approximately 50 feet south of the entrance to the Applicant’s winery) since 1973,
testified that the condition of Soda Canyon Road in front of her home and in front of the driveway
to Applicant’s winery “is considerably worse than the worst sections of Soda Canyon Road.” Feb.
10 Transcript at p. 118. Just before the Applicant’s driveway entrance, around mile 3.9, is also
where the dead-end road begins its steep ascent, see P-Exhibit VI A beginning at the 7:55-minute
mark, P-Exhibits VI C14-18, D9-12, which is important because traffic traveling down the road
that passes directly in front of the Applicant’s entrance is carrying great rates of speed into which
unsuspecting winery tourists would have to turn into. See Feb. 9 Transcript at pp. 110-11; Feb.
11 Transcript at pp. 32-35; see also P-Exhibit X B1 (not admitted into evidence — video of cars
speeding past entrance to the Applicant’s winery). Moreover, around that same point — mile 3.9 —
below the entrance to the Applicant’s winery, there is a hairpin turn with no guardrails that runs
into Soda Creek that all visitors of the Applicant must navigate, and at which there have been many
accidents over the years. See P-Exhibit VI C14-15, D10-12; see also Feb. 9 Transcript at p. 126;
Feb. 10 Transcript at pp. 120-21.

B. Types of Existing Traffic on Soda Canyon Road

There are several types of innocent existing pedestrian and vehicular traffic on Soda
Canyon Road, including that from property owners, children, walkers, joggers, and bicyclists. July
15 Transcript at p. 18; Feb. 10 Transcript at p. 211.

In contrast to the residents, joggers, walkers, and cyclists, a group of users who pose severe
safety risks to the users of Soda Canyon Road are the vineyard workers. There has been significant
vineyard expansion on Soda Canyon Road above/past the Applicant’s site over recent years, see
P-Exhibit V B & C, and with that expansion, more vineyard workers are required to tend to those
vineyards. See P-Exhibits IV C, D, E & H; P-Exhibits V A1-2, B, C, D1-2. In fact, since 1999,

there has been an increase of some 17,000 annual vineyard workers on Soda Canyon Road. See
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P-Exhibit V D1. Unfortunately, the vineyard workers are among the most reckless drivers on the
road. Feb. 9 Transcript at 38-39, 80-81; Feb. 10 Transcript at pp. 102-04, 185; Feb. 11 Transcript
atp. 35. Asdescribed by Appellant Diane Shepp, she has nearly been run off the road by vineyard
workers directly in front of the Applicant’s driveway. See Feb. 9 Transcript at pp. 38-39. The
workers typically get off work at the same time and leave in caravans of cars, trucks, and vans that
can be as many as 100 or more at a time, especially during the harvest season. See Id. In addition
to the belligerent manner in which they drive, there is a growing daily traffic backup at the
intersection of Soda Canyon Road and Silverado Trail, where there is no stop light or turn lane,
only a stop sign. See P-Exhibit XI A7; Feb. 10 Transcript at pp. 171-75. Because there is no
traffic signal at the intersection, and the traffic on Silverado Trail travels at speeds of 55 mph +,
making a left turn onto Silverado Trail from Soda Canyon Road is not only hair-raising, but has
also been the site for several accidents and innumerable near misses. See Feb. 10 Transcript at p.
175. As described by Soda Canyon neighbor and co-counsel Mr. Yeoryios Apallas, one day in
July 2015 he counted 166 cars in the span of roughly one hour stacking up on Soda Canyon Road
at the intersection of and Silverado Trail and witnessed a near accident. See Feb. 10 Transcript at
pp. 174-75. Due to this difficult left turn, traffic regularly backs up a half-mile or more onto Soda
Canyon Road from the intersection. See Id. at pp. 171-75. These are serious and growing problems
on the road that are getting worse every year, and introducing unsuspecting winery tourists to the
mix is a plainly irresponsible and terrible idea.

Another one of the most negatively impactful groups of users of Soda Canyon Road is the
large trucks (semi-trucks, grape transports, etc.) which are increasingly larger in both size and
prevalence on the road. Much of the truck traffic is due to the existing winery and vineyard
operations at the end of Soda Canyon Road (i.e. past the Applicant’s site), as well as the rock
quarry at Stagecoach Vineyards, which has been steadily increasing the number of large loads
carried off-site. At this point, sightings of multiple large trucks has unfortunately become a daily
occurrence on Soda Canyon Road. Not only is the road deteriorating into an even more dilapidated

condition because of these large trucks, but they also pose serious safety risks to all users of the

road. The road is so narrow that the trucks can literally not stay in their own lane, and very often
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take over both lanes because the loads are so large. See P-Exhibit VI F (video of oversize truck
carrying rock-crushing equipment taking over both lanes of traffic as it drives past the Applicant’s
location); P-Exhibits X A1-10 (photographs of large trucks erroneously excluded from evidence);
P-Exhibit VI G4 (CHP Incident Detail Report of September 2014 accident wherein a semi-truck
overturned on Soda Canyon Road and blocked all traffic for five hours and eleven minutes); see
also Feb. 9 Transcript at pp. 75-76, 80-81, 126, 132-37, 143, 183, 202-03; Feb. 10 Transcript at
pp. 67-68, 104-05, 108, 120-21, 126, 140, 148-50, 174-75, 182, 186, 204, 209-11; Feb. 11
Transcript at pp. 19, 28 (testimony from Appellants and witnesses regarding large trucks on Soda
Canyon Road generally, along with descriptions of accidents and near misses involving large
trucks just below/before the Applicant’s location). In addition to this demonstrative evidence,
several Appellants testified about “close calls,” where large trucks came around corners driving
on the wrong side of the road. See Feb. 10 Transcript at pp. 120-21. These oversized trucks can
and have overturned on Soda Canyon Road, blocking all traffic for hours at a time. The addition
of ~4,500 potentially inebriated winery visitors to a deteriorating road with this type of traffic is a
serious risk to public safety and welfare.

C. Public Safety Incidents and Accidents on Soda Canyon Road

1. 2007-2008 Napa County Grand Jury Final Report

The 2007-2008 Napa County Grand Jury Final Report on the Napa County Fire Department
(the “07-08 Grand Jury Report) determined that the Soda Canyon area has “the second highest rate
of incidents in Napa County,” and concluded that in the two-year period from 2006 to 2007, Soda
Canyon Road had 594 incidents. See P-Exhibit VI H6. As testified to by numerous Appellants
and witnesses, and demonstrated through Appellants’ charts and graphs, traffic conditions and
traffic volume have worsened and increased, respectively, each year since that time. In fact, the
number of annual vineyard workers and winery visitors (e.g. excluding all other types of traffic)
on Soda Canyon Road has increased from 30,272 in 1999 to 61,512 in 2015, representing an

increase of 103% in the number of vinevard workers and wine tasters utilizing Soda Canyon

Road from 1999. See P-Exhibit D1-2; see also Feb. 9 Transcript at pp. 29-30, 37-38, 71-73, 80-

81, 115-20, 124-28, 168, 172, 177, 181; Feb 10. Transcript at pp. 85-86, 98, 100, 103-06, 118-19,
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154, 169-71, 176-77, 181-83, 186, 205-11; Feb. 11 Transcript at pp. 17-18 (testimony of multiple
Appellants and witnesses describing the dilapidated condition of Soda Canyon Road and
increasing amounts of traffic and accidents along the entire length of Soda Canyon Road, including
accidents that block the entire roadway for hours at a time); P-Exhibits XI A1-4, A7 (photographs
of accidents on lower Soda Canyon Road around the 0.25-mile mark showing evidence of alcohol
imbibement, and traffic backup on Soda Canyon Road at the intersection with Silverado Trail).

Moreover, during the three-year period from January 2014 to December 2016, there have
been 639 incidents and accidents on Soda Canyon Road or on Silverado Trail at the intersection
with Soda Canyon Road. See Declaration of Anthony G. Arger (“Arger Dec.”), Exhibits 1-7.
Critically, the number of incidents and accidents increased each year during this period.
Specifically, there were 175 incidents/accidents in 2014, 222 in 2015, and 242 in 2016. See Id. at
Exhibit 7. That represents a 38% increase in incidents from 2014 to 2016, which includes the
time (2015) when the Applicant obtained its temporary ABC License to sell wine and host wine
tasting visitors on-site. See Id.; Feb. 11 Transcript at p. 41. Moreover, when looking at the 639
incidents and accidents by month, 74% (471 of 639) of the incidents/accidents occurred between
March and October, which is the height of the winery tourist season. See Arger Dec., Exhibit 7.

2. California Highway Patrol Incidents

Updated reports for Soda Canyon Road from the California Highway Patrol (“CHP”)
provide additional insight and evidence into existing public safety issues and concerns on Soda
Canyon Road, including at the intersection with Silverado Trail.> See Arger Dec., Exhibits 1 &
2. During the roughly 4-year period (between April 6, 2016 and March 22, 2017) for which reports

are provided, there have been 14 incidents of driving under the influence on Soda Canyon Road

or on Silverado Trail at the intersection with Soda Canyon Road. A brief summary of these

incidents is as follows:

3 Note that that the Napa County Sheriff has primary jurisdiction over Soda Canyon Road (because it is a County
maintained road versus a state highway like Silverado Trail, and accordingly has the much larger record of the
accidents and incidents that occur annually on Soda Canyon Road. Nonetheless, CHP still responds to calls for
service on Soda Canyon Road, and particularly at the intersection with Silverado Trail where Appellants
demonstrated there are already serious traffic and public safety concerns, namely the daily traffic backup that
occurs at the intersection. Feb. 10 Transcript at pp. 171-75; P-Exhibit XI A7.
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Brief Summary of CHP Incidents on/near Soda Canvon from Jan. 2013 to Mar. 2017
Total Number of Incidents: 65

Number of 2 car collisions: 9 Abandoned Vehicle: 2

Number of 1 car collisions: 14 Parking Violation: 1

(i.e. into tree, ditch, pole, etc.) Shots Fired: 1

Traffic Hazards: 6 Hit & Run: 2

Reckless Driving: 7 Take a Report: 1

Animal in Roadway: 1 Unidentified: 1

Driving Under the Influence: 14

2 Car Speed Contest: 1 Daytime Incidents (6am-6pm): 43
Fire: 3 Nighttime Incidents (6pm-6am): 22

Semi-Trucks Stalls/Accidents: 2
See P-Exhibit VI G1; Arger Dec., Exhibits 1 & 2.

3. Fire Danger & California Department of Forestry & Fire Protection Incidents

The majority of the properties, including the Applicant’s facility and all residences above

them are located in a “very high fire hazard severity zone.” See P-Exhibits IV F & G (Fire Hazard
Severity Zones). In fact, the fire danger on Soda Canyon Road is so severe that CalFire prepared
a large, fold-out map titled “Soda Canyon/Monticello Pre-Attack Fire Plan” (“Pre-Attack Fire
Plan”) that outlines why there is such a high fire risk on Soda Canyon, discusses previous
devastating fires, and indicates not only that a large fire is imminent, but that traffic will become
“quickly congested” due to the dead-end nature of Soda Canyon Road not if, but when the next
big fire on Soda Canyon occurs. See P-Exhibit VI H8. Appellants also testified as to numerous,
specific fires that they have experienced on Soda Canyon Road over the years. Specifically, Mrs.
Hallett recalled fires that have occurred on Soda Canyon Road, many near her home (and the
Applicant’s location), in 2003, 2005, 2011, 2012, and 2013. See Feb. 10 Transcript at pp. 39-45,
50-52, 56-58. Mrs. Shepp testified about the same 2011 and 2012 fires when she was both
prevented from reaching her home, and trapped at her home, respectively. Feb. 9 Transcript at
pp- 28-31. Mrs. Grupp, who lives across from the Applicant’s property, and has for over 40 years,
testified about the extensive training and education in fire science and wildland fire behavior and
management she received prior to joining the Soda Canyon Volunteer Fire Department. See Feb.
10 Transcript at pp. 18, 20-21, 42-42, 57-58, 122-24. She then spent several minutes discussing
the specific fire dangers that exist on Soda Canyon Road, and particularly in the boxed-canyon

where the Applicant seeks its Type 02 license. Id.
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Updated reports from CalFire further validate the serious, existing public safety issues and
concerns on Soda Canyon Road. A review of the brief summary below, as well as P-Exhibit VI
H1 and Exhibits 3 and 4 attached to the Arger Dec., demonstrate that from January 2005 to
December 2016, there have been 318 incidents reported by CalFire on Soda Canyon Road. See
also P-Exhibit VI H1-5. A brief summary of these incidents is as follows:

Brief Summary of CalFire Incidents on Soda Canvon from Jan. 2005 to Dec. 2016

Total Number of Incident Calls/Responses: 318
Number of Calls/Incidents for Medical/EMS: 156
Number of Calls/Incidents for Residential Fires: 14
Number of Calls/Incidents for Wildland Fires: 19
Number of Calls/Incidents for Reported Fires/False Alarms/Smoke Checks: 62
Number of Calls/Incidents for Traffic Collisions: 22
Number of Calls/Incidents for Hazmat/Hazardous Condition: 23
Number of Calls/Incidents for PA/Other/No-Description: 22

Daytime Incidents (6am-6pm): 210
Nighttime Incidents (6pm-6am): 108

See P-Exhibit VI H1; Arger Dec., Exhibits 3 & 4.

4. Napa County Sheriff’s Department Incidents

A review of recent reports for Soda Canyon Road from the Napa County Sheriff’s
Department (“Sheriff’s Department”) reveals that from January 9, 2014 to March 6, 2017, a period
of just three years and two months, there have been 498 “Calls for Service” on Soda Canyon
Road. This is an average of 13 calls per month and 157 calls per year, and that is just for the Napa
Sheriff’s Department. Critically, during that short period of time, there were 28 reports of Drunk
Drivers on Soda Canyon Road. See Arger Dec., Exhibits 5 & 6. Moreover, the vast majority
(366 of 498) took place during the daytime hours, which is precisely when the Applicant seeks to
introduce the bulk of its additional traffic on Soda Canyon road in the form of wine-imbibing
tourists. See Id. A summary of these calls for service on Soda Canyon Road is as follows:
/11
/11
111
111
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Brief Summary of Sheriff Calls for Service on Soda Canyon from Jan. 2014 to Mar. 2017

Total Number of Calls (1/9/14 to 3/6/17): 498
911 Hangup Call (CODE11): 40
Abdominal Pain (ABDOM): 3
Agency Assist (AA): 3
Alarm (1033): 22
Animal Control Callout (ASO): 73
Area Check (ACK): 3
Assault (ASSAU): 4
Attempt to Contact (ATC): 3
Barking Dog (1091B): 1
Bite Animal Human Insect Reptile (BITE): 1
Bleeding Problem (BLEED): 1
Breathing Problem (BREATH): 2
Burglary (459): 4
Chest Pain (CHEST): 6
Choking (CHOKE): 1
Citizen Assist (CA): 10
Civil Problem (CIVIL): 2
Coroner Case (1144): 3
Disturbance of the Peace (415): 12
Drug Activity (DRUG): 2
Drunk Driver (23152): 28
Elder Abuse (EABUS): 2
Embezzlement (EMBEZ): 1
Follow Up (FU): 25
Found (FOUND): 2
Fraud (FRAUD): 4
Garbage Dump (GDUMP): 2
Grand Theft over $400 Loss (487): 3
Harassment (HARASS): 1
Hazardous Condition (HAZCON): 2
Lost (LOST): 1
Mail Tampering/Theft (MAIL): 7
Medical Needed (MEDIC): 8
Motorist Assist (MA): 2

See Arger Dec., Exhibits 5 & 6.

Napa County Ordinance Violation (NCO): 1

Neighbor Problem (NPROB): 2
NSIB Event (NSIB): 2

OCR: 1

Overdose (OVERD): 2

Patrol Check (PCK): 16

Patrol Info (PATROL): 31

Ped Check (PEDCK): 3

Person Down (PDOWN): 2

Petty Theft under $400 Loss (488): 7
Phone Message: 1
Probation/Parole Search (SEARC): 3
Prowler (1070): 1

Reckless Driver (RECK): 19
Security Check (SCK): 1

Seizure (SEIZU): 5

Shots Fired (SHOTS): 4

Sick Person (SICK): 3

Stolen Vehicle (10851): 1

Stroke (STROK): 1

Suicide (1056): 1

Suspicious Situation (1030): 20
Traffic Collision (TC): 13
Traffic Hazard (1125): 7

Traffic Stop (TS): 13

Trauma (TRAUM): 2
Trespassing (TRES): 30
Unconscious Person (UNCON): 1
Vandalism (594): 6

Vehicle Check (VCK): 11
Welfare Check (WCK): 4

Daytime Incidents (6am-6pm): 366
Nighttime Incidents (6pm-6am): 132

S. Combined Agency Reported Incidents on Soda Canyon Road

To provide an even better picture of existing incidents and accidents that occur on Soda
Canyon Road, it is instructive to review the total number of incidents from each agency over the
period of time during which the reports overlap, which is from January 2014 through December
2016. See Arger Dec. Exhibits 1, 3, 5, and 7. Over the course of just three years, from January

2014 to December 2016, there have been a total of 639 reported incidents and accidents on Soda
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Canyon Road. That is an average of 213 reported incidents and accidents per year, 18 reported

incidents per month, and 4 reported incidents per week on Soda Canyon Road over the three-
year period. See Arger Dec., Exhibits 1-6. Furthermore, the vast majority of the incidents (454
of 639) took place during the daytime hours, precisely when the Applicant seeks to add thousands
of annual drivers to the road in the form of wine-imbibing tourists. See Id. Moreover, during the

three-year period, there have been 41 reports of drunk driving and another 65 traffic collisions,

traffic stops, and reckless drivers on Soda Canyon Road or on Silverado Trail at the intersection

with Soda Canyon Road as reported by the CHP and Napa Sheriff’s Department. See Arger Dec.,
Exhibits 1, 2, 5, & 6. A summary of the total number of combined agency incidents is as follows:

Combined Agency Incidents January 2014 — December 2016: 639

Sheriff’s Department:
Daytime Incidents (6am-6pm) 2014-Present: 360
Nighttime Incidents (6pm-6am) 2014-Present: 129
Total Sheriff’s Department Incidents 2014-2016: 489

CHP:
Daytime Incidents (6am-6pm) 2014-Present: 31
Nighttime Incidents (6pm-6am) 2014-Present: 20
Total CHP Incidents 2014-2016: 51

CalFire:
Daytime Incidents (6am-6pm) 2014-Present: 63
Nighttime Incidents (6pm-6am) 2014-Present: 36
Total CalFire Incidents 2014-2016: 99

Grand Total Daytime Incidents 2014-2017 (All Agencies Combined): 454
Grand Total Daytime Incidents 2014-2017 (All Agencies Combined): 184
Grand Total Incidents 2014-2017 (All Agencies Combined): 639

See Arger Dec., Exhibits 1-7.

6. Unreported Accidents on Soda Canyon Road
The CHP, CalFire, and Sheriff’s Department summaries, even with their substantial
numbers, are still only a snapshot of the types of accidents that regularly occur on Soda Canyon
because so many accidents go un-reported. For example, in June 2015 an abandoned car was
found crashed and hanging over the creek on the dirt road approximately two miles past the
Applicant’s location. See P-Exhibit VI E1-4 (photos of car erroneously excluded from evidence);

see also Feb. 9 Transcript at pp. 73-74, 128-31 (testimony regarding unreported traffic accidents).
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D. Winery Visitor Noise Emanating from the Applicant’s Premises

Mrs. Hallett’s home is located between 600 and 1,000 feet above from the Applicant’s
premises in a steep, rocky canyon. See Decision at p. 4, §9; Feb. 10 Transcript at pp. 18, 20-21,
70-71; see also P-Exhibit VIII A5 (photograph showing location of Hallett residence in proximity
to the Applicant’s facility). Due to the proximity of the Applicant’s location and the geography of
the canyon, Mrs. Hallett can hear specific conversations while wine tasters are on the crush pad,
and as visitors imbibe more alcohol, the conversations become louder. See Feb. 10 Transcript at
pp. 20-21, 70-71. Importantly, Mrs. Hallett testified that she and her husband moved to their home
in 1999 specifically for the peace and tranquility of Soda Canyon. Id. at 18. She further testified
that the peace and tranquility for which she moved to her home for has already been temporarily
lost with the construction of the facility and interim operating permit allowing visitors, and will be
utterly destroyed if the applied-for license is granted in any capacity, especially if wine tasting
visitors are allowed on the premises. /d. at 20-21, 20-71.

III. PROCEDURAL HISTORY

Appellants were notified of the Applicant’s ABC License application and thereafter filed
protests and the Department scheduled a hearing for June 18, 2015. See State’s Exhibit 1. The
Respondent sought a continuance, which Appellants did not oppose, and the hearing was
rescheduled to July 16, 2015. Id. On July 16, 2015, before Administrative Law Judge Nicholas
Loehr, both the Department and Respondent presented evidence and witnesses. See July 15
Transcript. Appellants also introduced their expert witness, Dr. Amber Manfree, PhD, but no
Appellants testified because time ran out. Id. at 153-194.

The matter was continued to November 16 and 17, 2015. See Certified Transcript from
November 16, 2015 (“Nov. 16 Transcript”) at p. 5. As soon as the Department set this date,
Appellants requested a continuance because several of the Appellants were going to be
unavailable. See P-Exhibits XIII, XIV, & XV. Respondent opposed the request for continuance
and forced the available parties to move for\yard with the hearing on November 16, 2015. See

Applicant’s Exhibit D. Judge Loehr heard the parties’ arguments regarding the request for
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continuance, granted Appellants request for continuance, and set the hearing date for F ebruary 9,
10, and 11, 2016. See Nov. 16 Transcript at p. 41.

Due to his retirement at the end of 2015, Judge Loehr was replaced by Administrative Law
Judge David W. Sakamoto, who heard the matter on February 9, 10, and 11, 2016. See Nov. 16
Transcript at p. 44; Feb. 9, 10, 11 Transcripts. The hearing lasted almost three full days, during
which Appellants testified and presented their substantial evidence. See Feb. 9, 10, 11 Transcripts.

On March 21, 2016, the Department issued its Proposed Decision in favor of Respondent.
See Documents included with Certification of Beth J. Matulich, including Appellants’ Notice re
Petition for Reconsideration, Appellants’ Petition for Reconsideration, the Department’s
Certificate of Decision and Decision and Appellants’ Comments Regarding Administrative Law
Judge Sakamoto’s March 21, 2016 Proposed Decision & Order. On April 1, 2016, Appellants
timely submitted lengthy comments on the decision as permitted under General Order 2016-02.
See Id. In their comments, Appellants followed each finding of fact and conclusion of law in the
Proposed Decision, pointing out the erroneous exclusions of evidence, the inaccuracies, omissions,
and overall inadequacies of the decision as a whole. See Id. On April 15, 2015, the Department
issued its Certificate of Decision in which it adopted the entirety of the Proposed Decision, and
failed to account for a single comment submitted by Appellants regarding the errors and
inadequacy of the Proposed Decision. See Id. On May 10, 2016, Appellants submitted a Petition
for Reconsideration (“Petition”) to the Department based on substantially similar grounds as listed
in their submitted comments. See Id. On May 27, 2016, the Department issued a notice denying
Appellants’ Petition by operation of law, and thus making the Department’s Proposed Decision to
approve Respondent’s ABC License final. See Id.

On May 18, 2016, Appellant’s submitted and timely filed their Notice of Appeal to the
Appeals Board. See Arger Dec. at §2. On June 24, 2017, Appellant’s received confirmation that
their appeal had been received, accepted and assigned case number AB-9587 by the Appeals
Board. See Arger Dec. at § 3. On July 18, 2017, the Appeals Board mailed notification to the
Parties that a hearing in this matter is set for December 7, 2017 and that a briefing schedule has

been set. See Arger Dec. at 4.
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IV. LEGAL ARGUMENT

A. Standard of Review

Pursuant to Business and Professions Code section 23084, the Appeals Board may review
a decision of the Department when (a) “the [D]epartment has proceeded without, or in excess of,
its jurisdiction;” (b) the Department has not “proceeded in the manner required by law;” (c) the
decision is not “supported by the findings;” (d) the findings are not “supported by substantial
evidence in light of the whole record;” and (e) “there is relevant evidence, which, in the exercise
of reasonable diligence, could not have been produced or which was improperly excluded at the
hearing before the [D]epartment.” If the Appeals Board finds relevant evidence that could not
have been produced, or was improperly excluded at the hearing before the Department, it may
remand the Decision for further consideration in light of such evidence. Cal. Bus. & Prof. Code §
23085. Inall other cases, the Appeals Board “shall enter an order either affirming or reversing the
decision of the department,” and “may direct the reconsideration of the matter in light of its order”
as appropriate under the law. Id.

Here, the Department’s Decision warrants reversal and remand with direction to the
Department to eliminate all retail sales and on-site tasting at Applicant’s winery because (1) there
is highly relevant evidence that was improperly excluded at the hearing before the Department, 2)
there is relevant evidence, which, in the exercise of reasonable diligence could not have been
produced at the hearing, (3) The Decision is not supported by the findings, and, in the alternative,
even with the erroneous exclusibns of highly relevant evidence and gaping omissions and
misinterpretations of critical evidence, the lackluster findings still do not support the Decision’s
determination to grant the applied-for license; and (4) The Department’s findings are not supported
by substantial evidence in light of the whole record. As a result, the Department has ot proceeded
in the manner required by law.

B. There is Highly Relevant Evidence that was Improperly Excluded at the Hearing
before the Department

Under Business and Professions Code section 23084(e), the Appeals Board may review a

decision of the Department when “there is relevant evidence . . . which was improperly excluded

at the hearing before the department.” In California, relevant evidence is evidence “having any
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tendency in reason to prove or disprove any disputed fact that is of consequence to the
determination of the action.” Evid. Code, § 210. Here, there are several pieces of highly relevant
evidence that were erroneously excluded by the Department during the hearing.

1. Erroneous Exclusion of the Department’s 1999 Decision: In the Matter of the
Protest of Fletcher Benton, et al., File: 02-344164, Reg: 98045225

In 1999, Soda Canyon Real Estate Investments, Inc., Astrale e Terra, sought the granting
of'a Type 02 License from the Department, which the Department denied in its originally requested
form (the matter is referred to as “Astrale e Terra”), the order and proposed decision of which
(“Astrale e Terra Decision”) was offered by Appellants as P-Exhibit* VI I, but was not admitted.
See Feb. 9 Transcript at p. 170. The subject winery in the Astrale e Terra matter was located at
3148 Soda Canyon Road, only (approximately) two miles past the Respondent’s, location on the
very same dead-end road.> Feb. 9 Transcript at p. 165.

After a similar hearing on the matter, and presentations by protestants and residents of Soda
Canyon Road, the Department determined in 1999 that:

(1) the “[e]vidence established that increased traffic on Soda Canyon Road would interfere
with the quiet enjoyment of nearby residences.”

(2) the “[e]vidence established that increased traffic on Soda Canyon Road would aggravate a
traffic problem on a problematic roadway which serves Respondent, nearby residents and
two other vineyards.”

Astrale e Terra Decision, P-Exhibit VI 1 at p. 6.

Based on these two findings, the reviewing court found that the “issuance of the applied-
for license would be contrary to public welfare or morals.” Id. The court went on to state that
because the Respondent’s “primary present purpose in seeking a winegrower license [was] to

enable Respondent to sell the wine it has produced and wine which it intends to produce,” the court

# “P-Exhibit” stands for Appellants’ Exhibit, listed as simply “P-[exhibit number]” in the Department’s Exhibit List.

* The Astrale e Terra Findings of Fact indicate the driveway entrance to Astrale e Terra “begins approximately 7.5
miles from the point Soda Canyon Road connects to Silverado Trail” and is nearly at the very end of the Road. P-
Exhibit VITat p. 2. However, more recent surveys of the road show that it is only approximately 6.75 miles long.
July 15 Transcript at 29-30.
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indicated that the protests would be sustained if the Respondent petitioned the Department for a
conditional license containing the following conditions:
(1) “No winetasting or tasting by appointment shall be permitted at this location.”
(2) “No retail sales of alcoholic beverages to walk-in customers shall be permitted at this
location.”
Id. at pp. 6-7.
Prior to the July 16, 2015 hearing in the present matter, Appellants circulated to all parties
a request for judicial notice as to the Astrale e Terra decision. Feb. 9, 2016 Transcript, p. 162.
The proceedings did not reach a point in either July 2015, or November 2015 whére (retired)
Administrative Law Judge Loehr had an opportunity to review or otherwise rule on the admission
of this critical, precedential, and entirely relevant prior decision of a winery located on the exact
sameroad. Id. However, during the hearing before Judge Sakamoto in February 2016, Appellants
sought to introduce this relevant evidence through Appellant (and co-counsel) Anthony Arger. Id.
at pp. 162-170. Appellant’s counsel made an offer of proof and explained

the document is relevant because it relates to the same essentially geographical area
and same application as we are confronting here today. I think it is more relevant
today than it was in 1999 when this decision was handed down by the
administrative law judge, because conditions on the road have substantially
deteriorated. And we have had the local experience, unfortunate experience, of a
great number of fires and a great number of accidents on that road.

Id. at p. 168. Incredibly, Judge Sakamoto refused to admit the decision into evidence, stating that
“[i]t really has no legal precedential value, especially considering that today’s applicant, you know,
had no role in that decision,” and further, that “it is old, stale, and not relevant for any particular
purpose,” Id. at p. 169.

To begin, the fact that Applicant “had no role” in the Astrale e Terra decision does not
remove the decision’s precedential value. Such a statement is frankly bizarre. The American
system of jurisprudence does not require that a current party be involved in prior decisions cited
or otherwise used in matters involving a current party; such a requirement is simply unworkable
and would cause the very foundations of our legal system to crumble. The inescapable fact is that

the Astrale e Terra decision is the current legal precedent for any matter involving the Department
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on Soda Canyon Road, as it is Appellants’ understanding that no other matters on Soda Canyon
Road have gone before the Department for a full hearing and resulted in a written order since the
Astale e Terra Decision. As such, Judge Sakamoto’s reasoning as to this point is fatally flawed.

In addition, as several Appellants testified, and in fact the Decision correctly stated in the
“Findings of Fact,” Soda Canyon Road “has not been re-paved since the 1980s[, and] [t]here are
no plans for any improvements or modifications to it in the near future.” Decision at 4, 9 7; see
also Feb. 9 Transcript at 15-16. Moreover, nearly every Appellant and witness called by
Appellants testified that since 1999 the road conditions have deteriorated significantly along the
entire length of Soda Canyon Road, and the amount of traffic and accidents has increased, thus
supporting the offer of proof made by Appellant’s counsel during the hearing.

For example, Appellant Alan Shepp, who has lived at 3580 Soda Canyon Road since the
early 1980s, see Feb. 10 Transcript, at pp. 98, 100, testified that “traffic has increased
exponentially,” which includes “[t]rucks, cars, heavy machinery, trucks hauling vineyard supplies,
trucks hauling fuel back and forth to vineyards,” and described the road as “a daily barrage of
vehicles coming to and going from the various vineyards in the area. You have to make sure, if at
all possible, you’re not on the road from 5:30 to 7:30 in the morning and from roughly 3:30 to 6:00
in the evening.” Id., at p. 103-04. The Applicant seeks to host wine tastings from 9:00 a.m. to
6:00 p.m., see Decision at p. 3, 4, meaning that even more people, including potentially inebriated
drivers, will be added to the road during the afternoon rush hour when the road should be avoided.
Mr. Shepp went on to state that it would be impossible to relate all of the incidents and accidents
that have occurred on Soda Canyon Road during the 32 years he has lived there since the early
1980s, but briefly described incidents involving “[t]rucks stalling on the road, traffic backing up,
school bus loaded with children having to back dewn Soda Canyon Road because the road was
blocked by an overturned truck,” and went on to state that the list of the numerous accidents that
have occurred on Soda Canyon Road “goes on and on.” Id. at pp. 104-05. He further testified that
the “physical condition of the road is much worse than it used to be. It never was great to begin
with, but there has been no significant maintenance done to the road since we’ve been living there.

The only significant difference is the painting of a yellow line on the road.” Id. at 105.
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Appellant Anne Palotas, who has lived at 3354 Soda Canyon Road, which is past
Respondent’s location, since approximately 2009, testified that in the six years since she moved
to Soda Canyon “the traffic has increased by at least an order of magnitude,” which is ten times
the previous amount. Feb. 9 Transcript at pp. 71-72. She further testified about an incident during
the summer of 2012 where a vehicle went off the road, overturned, and was abandoned with the
keys still in the ignition and gas leaking from the vehicle. See Feb. 9 Transcript at pp. 73-74.

Witness and co-counsel Mr. Yeoryios Apallas testified about the abysmal traffic conditions
on Soda Canyon Road in and around the intersection with Silverado Trail, as well as two different
accidents that occurred on Soda Canyon closer to Silverado Trail, photographs of which were
admitted into evidence, one of which left remnants of alcohol consumption. See P-Exhibit XI
A1-Ad, AT7; see also Feb. 10 Transcript at 169-71.

Appellant Hocker, who has owned property at 2460 Soda Canyon Road since 1993,
testified that Soda Canyon Road “has always been pretty bad and it’s still pretty bad,” and
confirmed that the traffic has increased in his approximately 22 years on Soda Canyon. Feb. 10
Transcript at pp. 85-86.

Appellant Diane Shepp, Mr. Alan’s Shepp’s wife, similarly testified that “over the past
actually several years, [traffic] has increased dramatically.” Feb. 9 Transcript at p. 37. She went
on to describe that she has experienced traffic incidents involving delays getting to or from her
home on Soda Canyon “[m]any, many times.” Id. at p. 38. Mrs. Shepp recounted one incident
when she and her daughter got stuck waiting at the one-lane dirt road on upper Soda Canyon Road
because of “this continual stream of vineyard workers coming out and having just to sit there and
watch it because there was no way for me to move forward. We counted 111 cars coming out, and
each car had vineyard workers in them.” Id. This incident is significant because in the 1999
Astrale e Terra decision, another longtime Soda Canyon resident, Muriel Hankins of 3354 Soda
Canyon Road, counted only “twenty cars with vineyard workers” passing her home, and the
Department considered this evidence as significant in concluding that the “issuance of the applied-
for license would be contrary to public welfare and morals.” P-Exhibit VI1at pp. 4, 6. And now,

some 16 years after the Astrale e Terra decision, a 32 year resident of Soda Canyon counted 111
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vineyard worker cars on the exact same road that has not been repaired since the 1980s and the
court not only completely dismissed this testimony, but excluded the Astrale e Terra decision as
being “old” and “stale.” Feb. 9, 2016 Transcript at p. 169. The only thing that is old and stale is
Soda Canyon Road itself and it is simply absurd that the court excluded evidence of a Department
decision on the exact same road, involving the exact same issues of traffic and public safety when
the only things that have changed on the road is that the physical condition of the road is worse
than in 1999, and there is now significantly more traffic and accidents on the road today than there
was in 1999. The circumstances might be different if Soda Canyon Road had undergone
significant improvements since 1999 and the road was no longer a dead-end. But that is not the
case, which makes the Astrale e Terra decision even more relevant and applicable today, and in
turn confirms that the court’s decision to exclude this highly relevant decision was wholly
improper.

Finally, Appellants’ qualified expert witness Amber Manfree prepared a chart and graph,
which were admitted into evidence as P-Exhibit D1 & D2 (“Soda Canyon Road Vineyard &
Winery Visitor Traffic” and accompanying graph), showing that the traffic from winery visitors
and vineyard workers on Soda Canyon Road has more than doubled since 1999. See July 15
Transcript at pp. 168-69; Feb. 9 Transcript at pp. 176-77, 181-83, 186. Based on the chart, in
1999, 5,772 visitors were permitted by the County and the Department to visit winery tasting
rooms on Soda Canyon Road on an annual basis.® As of January 15, 2016, 15,614 visitors are
permitted to taste wine on Soda Canyon Road on an annual basis. If Applicant’s winery is
approved, that number will increase to 20,072, an increase of 14,300 annual visitors since 1999.
See P-Exhibit V A1, D1. Moreover, in 1999, there were approximately 24,500 vineyard workers
who utilized Soda Canyon Road. See P-Exhibit V D1. As of 2016, that number increased to

6 It is important to note that the vast majority— 5,200 — of the annual permitted visitors on Soda Canyon Road in 1999
were for Antica Napa Valley, a large vineyard and winery operation at the very end of Soda Canyon Road that has a
450,000 gallon permit and several hundred (approximately 600) acres of vineyards on a roughly 1,200 acre parcel
that has been operating since 1987. See P-Exhibit IV C, D, H; P-Exhibit A1 & A2 (*Current and Future Winery
Visitors on Soda Canyon Road” and accompanying graph); see also Feb. 11 Transcript at p. 69. The Applicant here
has a 20,000-gallon permit and no vineyards, Feb. 11 Transcript at p. 69, yet is seeking permission to serve alcohol
to 4,458 winery visitors on an annual basis.
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41,400 vineyard workers utilizing Soda Canyon Road.” See Id. In combination, that means that
in 1999, there were a total of 30,272 vineyard workers and wine tasters utilizing Soda Canyon
Road. See Id. Today, even without the addition of wine tasters to Applicant’s location four miles
up Soda Canyon Road, 61,512 vineyard workers and wine tasters are utilizing Soda Canyon, which
is 31,240 more vineyard workers and wine-tasters than existed in 1999. See Id. That represents

an increase of 103% in the number of vinevard workers and wine tasters utilizing Soda

Canyon Road from 1999, see P-Exhibit V D1, when the Department found that increased traffic

on Soda Canyon Road would (1) “interfere with the quiet enjoyment of nearby residences,” and
(2) aggravate a traffic problem on a problematic roadway which serves Applicant, nearby residents
and two other vineyards.” P-Exhibit VI I (not admitted).

Importantly, as Mr. Arger testified, this 103% traffic increase of some 30,000 additional
vineyard workers and wine tasters on an annual basis does nof account for additional residents who
have moved to Soda Canyon Road since 1999, nor the natural increase in traffic caused by ancillary
businesses serving other residents and vineyards on the road. See Feb 9. Transcript at pp. 181-83.
In other words, the traffic has increased by even more than 30,000 cars or trucks on an annual basis

since 1999, providing further evidence that it was improper from the court to exclude the Astrale

7 As several Appellants testified, vineyard workers are among the worst and most dangerous drivers utilizing the road.
On any given day, there are literally hundreds of cars filled with vineyard workers who must utilize Soda Canyon
Road to go to work. The workers typically arrive and exit at the same time in large “caravans” where there can literally
be 100 plus cars, trucks, or vans in a row and traveling the entire length of the road in a single file line. See P-Exhibit
VI B (admitted into evidence), P-Exhibit X B1 (denied admission into evidence); Feb. 9 Transcript at pp. 38-39, 80-
81; Feb. 10 Transcript at pp. 102-04, 185; Feb. 11 Transcript atp. 35. As shown during trial, the vast majority of the
vineyards on Soda Canyon Road are located above the Applicant’s location, meaning that all of these dangerous
drivers must, and do, pass directly by the entrance to Applicant’s driveway both to and from work. See P-Exhibits V
B and V C (“Vineyard Acreage Increase...”); see also Feb. 9 Transcript at p. 179. Importantly, the entrance to
Applicant’s winery is located at the end of a very steep grade (if one is traveling down the mountain on Soda Canyon,
back towards Silverado Trail), and is in fact on the first relative straight away (relative because there are still blind
curves, but the turns are not as sharp as they are on the steepest part of the grade) after coming off the steepest, most
dangerous part of the road. See P-Exhibit VI C-18. Accordingly, when any driver, and especially vineyard workers,
are traveling down the mountain towards Silverado Trail, vehicles can and do carry great rates of speed (easily up to
40 or 50 mph) and speed past the entrance of the Applicant’s driveway. See Feb. 9 Transcript at pp. 38-39. Critically,
there is a blind curve just before the Applicant’s entrance that prevents drivers on Soda Canyon Road from seeing
any car exiting the Applicant’s property, and also prevents cars exiting Applicant’s driveway from seeing the
speeding traffic roaring down the mountain. See P-Exhibit VID8 & D9. This is a recipe for disaster, particularly
once the potential winery visitors at the Applicant’s location have imbibed alcohol and are totally unaware of the
dangerous drivers that frequently travel the road. As such, the significant increase in vineyard worker traffic since
1999 cannot be overstated, making even more relevant the 1999 decision and its finding that the road and traffic are
“problematic” and the introduction of additional traffic in the form of wine tasters would be “contrary to the public
welfare and morals.”
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e Terra decision because conditions surrounding public safety have only deteriorated since the
Department issued the decision.

Moreover, it is critical to note that the vast majority of the vineyard acreage increase on
Soda Canyon Road since 1999 has occurred at or past the 6-mile mark on Soda Canyon Road. See
P-Exhibit V B & C; see also P-Exhibit IV D. This means that the vast majority of new vineyard
workers and other ancillary traffic on Soda Canyon Road must travel past the Applicant’s site
(located at the 4.1 mile mark) on the way up and way down, further highlighting how much worse
traffic conditions have become since the 1999 decision by the Department.

Accordingly, the Astrale e Terra decision is more relevant today than it was five or even
ten years ago, precisely because of the increased traffic and worsening road conditions on Soda
Canyon Road since 1999. Critically, the Astrale e Terra decision goes directly towards proving a
disputed fact of consequence to the determination of the action, which is that Soda Canyon Road
was “problematic” in 1999, is significantly worse today, and as a result, is not a place where a
Type 02 license should be granted without strict conditions precluding all winetasting visitors and
retail sales on premises. As described by Mr. Arger, whose family has owned property and a
vineyard on Soda Canyon Road since 1997, and used to own a winery in St. Helena where Mr.
Arger worked in the tasting room, see Feb. 9 Transcript at pp. 91-92, he “spent many a days in the
tasting room serving tasting room guests . . . people don’t come to wineries to look at the rocks
and look at the scenery. They come to wineries to taste wine and drink alcohol, and that’s exactly
what the Applicant is seeking here. They are seeking 4,500 visitors per year to come to their
location and drink alcohol and then get back on the road and drive back down.” Id. at pp. 184-85.

In addition, and as correctly stated in the Decision, the Applicant’s primary purpose in
obtaining the applied-for license in the instant matter is to “manufacture wine, an alcoholic
beverage, and to sell and serve it as permitted by statute.” See Decision at 2,9 1. This is the exact
reason the applicant in the Astrale e Terra sought a license. Specifically, the Astrale e Terra
decision maintains that the “primary present purpose in seeking a winegrower license [was] to
enable [a]pplicant to sell the wine it has produced and wine which it intends to produce.” Because

of the existing traffic problems in 1999, and the potential for additional problems with the addition
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of more traffic, the court indicated that the protests would be sustained only if the applicant
petitioned the Department for a conditional license containing the following conditions:
(1) “No winetasting or tasting by appointment shall be permitted at this location.”
(2) “No retail sales of alcoholic beverages to walk-in customers shall be permitted at this
location.”
See Astrale e Terra Decision, P-Exhibit VI I at pp. 6-7.

That determination could not be more on point in the instant case. Soda Canyon Road was
“problematic” in 1999, and as demonstrated through overwhelming testimony, documents,
photographs, and videos, the road is a disaster in 2016 with no plans for improvement. See P-
Exhibits VI A (video showing road), VI C 1-20 (photographs of Soda Canyon Road heading
north/east away from Silverado Trail), VI D7-13 (photographs of Soda Canyon road heading
south/west toward Silverado Trail); see also Feb. 9 Transcript at pp. 37-38, 71-73, 115-20, 124-
28, 168, 172, 177, 181; Feb 10. Transcript at pp. 85-86, 98, 100, 103-06, 118-19, 154, 205-11;
Feb. 11 Transcript at pp. 17-18 (testimony of multiple Appellants and witnesses describing the
dilapidated condition of Soda Canyon Road); see also Feb. 9 Transcript at pp. 15-16; Feb. 10
Transcript at pp. 105-07 (testimony of multiple Appellants explaining there are no plans for
improvements to the road).

The Department got it right in 1999 when it precluded Astrale e Terra from having any
winetasting or retail sales at its winery on Soda Canyon Road. Importantly, in light of the
substantial evidence demonstrating that since 1999 road conditions on the dead-end Soda Canyon
Road have deteriorated, and traffic has increased dramatically, the court’s determination to exclude
the Astrale e Terra decision because it has “no legal precedential value” and was “old” and “stale”
was in error, and is proper grounds for a reversal and remand by the Appeals Board.

2. Erroneous Exclusion of Relevant Photographic, Video & Documentary Evidence

In addition to the exclusion of the Astrale e Terra decision, the court erroneously excluded
several pieces of highly relevant evidence that tended to prove Appellants’ contention that the

granting of the applied-for license would be contrary to the public welfare and morals.
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Pursuant to Article XX, section 22 of the California Constitution, the Department has the
authority “fo deny, suspend or revoke any specific alcoholic beverages license if it shall determine
Jor good cause that the granting or continuance of such license would be contrary to public
welfare or morals...” (Emphasis added). In California, “traffic, parking, safety, noise and
nuisance problems . . . clearly represent concerns that are well within the domain of the public
interest and public welfare.” Breakzone Billiards v. City of Torrance (2000) 81 Cal. App. 4th
1205, 1246 (emphasis added). In addition, public welfare is defined in Black’s Law Dictionary as
“[t]he prosperity, well-being, or convenience of the public at large, or of a whole community, as
distinguished from the advantage of an individual or limited class. It embraces the primary social
interests of safety, order, morals, economic interest. . . .” 271, (7th ed. 2000) (emphasis added).

Appellants attempted to admit several pieces of evidence that tended to show there are
serious traffic and safety issues existing presently on Soda Canyon Road, but which were excluded
by the court. Specifically, Appellants sought to introduce photographs of: (1) the current physical
condition of the road, including the lack of any guardrails along the road, and bad road conditions
such as mudslides (P-Exhibits XII C2; XII D1 & D2), Feb. 10 Transcript at pp. 203-09, (2)
photos recent accidents that have occurred on the road (P-Exhibit VI E1-E4), Feb. 9 Transcript
at pp. 127-131, (3) evidence of recent fires that have occurred on or near Soda Canyon Road (P-
Exhibit VIII G1-3, VIII H1-H15, VII1 11-3, VII1 J1-3, and VIII L1, L4, L5), Feb. 10 Transcript
at pp. 45-64, (4) discarded beer bottles littered along the road (P-Exhibit VII A-F),® Feb. 9

Transcript at pp. 33-37° and (5) photos of large semi- and dump-trucks occupying or otherwise

¥ Incredibly, the Department argued at the hearing that this was nothing more than evidence of “litter,” which is “not
relevant to the issuance in the ABC license to the winery.” Feb. 9 Transcript at pp. 33-34. As argued by Appellants
at the hearing, it is hard to imagine that somebody transported the empty beer bottles several miles up the dead-end
Soda Canyon Road and cast them aside; clearly, they are evidence of alcohol imbibement occurring on the road
wherein individuals were drinking while driving down the road and cast the bottles out the car window once the bottle
was empty and were properly offered for the purpose of “showing that there is alcoholic imbibement all along [Soda
Canyon] road, and the evidence is in those bottles as displayed in the photographs.” Id. at 34-35. Yet, despite this
obvious evidence of alcohol consumption on the road, which is supported by the 42 drunk driving stops on/near Soda
Canyon Road by law enforcement officers, see Arger Dec., Exhibits 1, 2, 5, & 6, Judge Sakamoto excluded this highly
relevant evidence. See Feb. 9 Transcript at pp. 36-37.

® The transcript refers to these exhibits as both P-Exhibit A-F and then as P-Exhibit B1-6. However, it appears that
counsel misstated the exhibit numbers as there is no P-Exhibit VII B1-6. Instead, it appears that those exhibits
referred to as P-Exhibit VII B1-6 are instead P-Exhibit A-F. See Feb. 9 Transcript at pp. 33-37.
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blocking the entire roadway and the unmanned firehouse on the road (P-Exhibit X A1-A10; X
C1-C11), Certified Transcript from February 11, 2016 (“Feb. 11 Transcript”) at 26-31, Feb. 10
Transcript at 146-50, all of which did not become part of the record. Appellants also sought to
introduce a video of cars racing past the entrance to the Respondent’s winery, located at the end
of a very steep grade (P-Exhibit X B1), which was also denied. Feb. 10 Transcript at pp. 31-35.

While the Department did admit other evidence, the exclusion of the above listed evidence
was in error because it tends to further prove that there are serious issues of existing traffic,
including large trucks that takeover the road, fire danger, and other safety issues affecting the
public welfare that exist currently on Soda Canyon Road, which is a fact of consequence to the
determination of whether the applied-for license should be issued in its current form. Thus, the
exclusion of the above listed evidence provides additional grounds for a reversal and remand with
direction for the Department to not only consider this evidence, but also preclude any on-site
winetasting or retail sales with this ABC License.

C. There is Relevant Evidence that Could Not Have Been Produced at the Hearing

Under the California Code of Regulations, Title IV, Division 1.1, section 198, when a party
requests a remand to the Department due to relevant evidence that could not have been produced
at the hearing before the Department with the exercise of reasonable diligence, the requesting party
must set forth in an affidavit:

(a) The substance of the newly-discovered evidence;

(b) Its relevancy and that part of the record to which it pertains;

(c) Names of witnesses to be produced and their expected testimony;

(d) Nature of any exhibits to be produced,;

(e) A detailed statement of the reasons why such evidence could not, with due

diligence, have been discovered and produced at the hearing before the department

Here, there is highly relevant evidence that could not have been produced, even with
reasonable diligence, which warrants remanding the case to the Department for reconsideration.

1. Substance of the Newly Discovered Evidence

The substance of the newly-discovered evidence includes (1) updated accident and incident

reports for Soda Canyon Road from the CHP, and the CalFire, older versions of which were

previously produced, as well as (2) accident and incident reports from the Napa Sheriff’s

Department that were not previously produced, despite diligent efforts to do so, and (3) charts
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using these new reports demonstrating that not only is there is an upward trend in the number of
accidents, but there certain times of the year when there are more accidents, which correlates to
the busiest times of year for wineries and receiving tasting room guests. All of this information is
collectively referred to as “Newly Discovered Evidence.” See Arger Dec. at § 6.

More specifically, attached the Arger Dec. as Exhibit 1 is an updated Incident Report
Summary from the CHP (“Updated CHP Summary”) that includes accidents and incidents on or
near Soda Canyon Road from January 1, 2013 to March 22, 2017. As Mr. Arger testified during
the hearing in this matter, see “Feb. 9 Transcript” at pp. 141-43, he personally prepared the original
and the Updated CHP Summary based on a review of each and every CHP original record
referenced in the summary, and simply summarized the information exactly as it appears in each
individual CHP report, the full records of which are attached to his declaration as Exhibit 2. See
Arger Dec. at 7. As provided in the declaration of David J. Hallett (“Hallett Dec.”), he obtained
these updated CHP records that Mr. Arger used to compile the Updated CHP Summary. See
Hallett Dec. at 4 12.

Attached to Arger Dec. as Exhibit 3 is an updated summary of Incident Reports from
CalFire (“Updated CalFire Summary”) that includes accidents and incidents on Soda Canyon Road
from January 7, 2005 to December 20, 2016. See Arger Dec. at 9 8. Similar to the CHP Incident
Report summaries, Mr. Arger personally prepared the original and the Updated CalFire Summary
based on a review of each and every CalFire record referenced in the summary, and simply
summarized the information exactly as it appears in each individual CalFire report, the full records
of which are attached to his declaration as Exhibit 4. Id.

Attached to the Arger Dec. as Exhibit 5 is a summary of the Calls for Service from the
Sheriff’s Department (“Sheriff’s Summary™) that includes accidents and incidents on Soda Canyon
Road from January 9, 2014 to March 6,2017. Similar to the Updated CHP and CalFire Summaries,
Mr. Arger personally prepared the Sheriff’s Summary based on a review of the Sheriff’s
Department records referenced in the summary, and simply organized the same information. See
Arger Dec. at § 9. Attached to the Arger Dec. as Exhibit 6 are copies of (1) the Sheriff’s

Department Calls for Service from January 2014 to September 2016, (2) the Sheriff’s Department
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Calls for Service from January 2014 to March 2017,'° and (3) the “Naturecodes” describing the
different types of incidents. As described in their respective declarations, David Hallett and Lauren
Griffiths (“Griffiths Dec.”) obtained these records directly from the Sheriff’s Department. See
Hallett Dec. at § 9; Griffiths Dec. at § 10.

Attached to the Arger Dec. as Exhibit 7 are two graphs showing accident trends on Soda
Canyon Road from combining the reports of the CHP, CalFire, and the Sheriff’s Department
during the overlapping years of 2014, 2015, and 2016. These graphs were created by Appellants’
expert witness, Dr. Amber Manfree, PhD. See Arger Dec. at 9§ 7.

2. The Newly Discovered Evidence is Highly Relevant to these Proceedings & Relates
to the Virtually the Entire Record on Appeal

This Newly Discovered Evidence is highly relevant for two reasons. First, portions of it
directly contradicts the testimony of the licensing representative for the Applicant, Judy Barrett
(“Licensing Representative”). Second, it provides further support to Appellants® repeated
contentions that Soda Canyon Road, under existing conditions, is extremely dangerous and
allowing, and in fact encouraging, another 4,500 potentially inebriated individuals to drive 4.1
miles up the dead-end Soda Canyon Road to taste wine at Applicant’s winery, and then another
4.1 miles down Soda Canyon Road afterward is going to increase that danger because these
individuals may cause more potentially life-threatening accidents on the road. This, in turn, is
contrary to the public welfare and morals of all residents and current users of Soda Canyon Road.
In California, “fraffic, parking, safety, noise and nuisance problems . . . clearly represent
concerns that are well within the domain of the public interest and public welfare.” Breakzone
Billiards v. City of Torrance (2000) 81 Cal. App. 4th 1205, 1246 (emphasis added). Records of
recently reported public safety and traffic-related incidents from three different governmental
agencies that are charged with protecting and enforcing the public’s safety, on the very dead-end
road where the Applicant seeks to utilize a license from the Department, are among, if not the most

reliable evidence showing how dangerous Soda Canyon Road is under existing conditions. As

!0The copies of these Sheriff’s Reports attached to the Arger Dec. contain a stamp precluding duplication of the
reports. However, Lauren Griffiths, the individual who obtained the reports from the Napa Sheriff’s Department,
received authorization to duplicate the reports for purposes of this Appeal. See Griffiths Dec. at 7.
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such, this evidence is clearly “within the domain of the public interest and public welfare,” and is
thus highly relevant to the Department’s consideration of granting a Type 02 license to the
Applicant. Additionally, it is noteworthy that the Applicant has been operating under a temporary
license from the Department since May 2015, see Decision at § 4, and during that time the number
of accidents and incidents on Soda Canyon Road has increased, see Arger Dec. Exhibit 7,
demonstrating that the Applicant’s addition of some 4,500 visitors per year to the road under its
temporary permit may be contributing to the increase in accidents, and providing further reason to
admit this evidence and then reverse and remand the Department’s decision in this matter. See
Arger Dec. at § 11.

To further realize the relevance of this Newly Discovered Evidence, it is important to take
a brief look at the number and types of accidents and incidents occurring on Soda Canyon Road
as reported by each of the governmental agencies charged with overseeing and protecting the
public safety and welfare.

a. Updated CHP Reports for Soda Canyon Road

Updated reports for Soda Canyon Road from the CHP provide additional insight and
evidence into existing public safety issues and concerns on Soda Canyon Road, including at the
intersection with Silverado Trail. When reviewing Exhibits 1 and 2 attached to the Arger Dec., it
is important to note that during the roughly 4-year period for which reports are provided, there

have been 14 incidents of driving under the influence on Soda Canyon Road or on Silverado

Trail at the intersection with Soda Canyon Road. it is worth noting that 30 of the 65 incidents
reported by the CHP during the roughly four-year period of reports provided have occurred
during the last year (between April 6, 2016 and March 22, 2017). This indicates that the existing,
increasing traffic levels on or near Soda Canyon Road have already led to a significant increase
in the number of incidents that regularly occur on the road. Furthermore, the vast majority of
the incidents (43 of 65) took place during the daytime, precisely when the Applicant seeks to add
thousands of additional drivers, many of whom may have consumed alcohol, to the road on an
annual basis.

111
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Brief Summary of CHP Incidents on/near Soda Canyon from Jan. 2013 to Mar. 2017
Total Number of Incidents: 65

Number of 2 car collisions: 9 Fire: 3

Number of 1 car collisions: 14 Semi-Trucks Stalls/Accidents: 2
(1.e. into tree, ditch, pole, etc.) Abandoned Vehicle: 2

Traffic Hazards: 6 Parking Violation: 1

Reckless Driving: 7 Shots Fired: 1

Animal in Roadway: 1 Hit & Run: 2

Driving Under the Influence: 14 Take a Report: 1

2 Car Speed Contest: 1 Unidentified: 1

Daytime Incidents (6am-6pm): 43
Nighttime Incidents (6pm-6am): 22

See Arger Dec., Exhibits 1 & 2.

b. Updated CalFire Reports for Soda Canyon Road

Updated reports from CalFire further reveal that there are serious, existing public safety
issues and concerns on Soda Canyon Road. A review of the brief summary below, as well as
Exhibits 3 and 4 attached to the Arger Dec., demonstrates that from January 2005 to December
2016, there have been 318 incidents reported by CalFire on Soda Canyon Road. And similar to
the updated CHP reports, the majority (210 of 318) of all the CalFire incidents occurred during the
daytime, which again is when the Applicant seeks to introduce the vast majority of wine tasting

traffic to the road.

Brief Summary of CalFire Incidents on Soda Canyon from Jan. 2005 to Dec. 2016
Total Number of Incident Calls/Responses: 318
Number of Calls/Incidents for Medical/lEMS: 156
Number of Calls/Incidents for Residential Fires: 14
Number of Calls/Incidents for Wildland Fires: 19
Number of Calls/Incidents for Reported Fires/False Alarms/Smoke Checks: 62
Number of Calls/Incidents for Traffic Collisions: 22
Number of Calls/Incidents for Hazmat/Hazardous Condition: 23
Number of Calls/Incidents for PA/Other/No-Description: 22

Daytime Incidents (6am-6pm): 210
Nighttime Incidents (6pm-6am): 108

See Arger Dec., Exhibits 3 & 4.

c. Reported Incidents on Soda Canyon Road by the Napa Sheriff’s Department

Newly discovery reports from the Napa County Sheriff’s office for Soda Canyon Road

further confirm the treacherous and incident-prone area in which the Applicant seeks to attract
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4,500 winery visitors on an annual basis. An examination of Exhibits 5 and 6 attached to the
Arger Dec. reveals that from January 9, 2014 to March 6, 2017, a period of just three years and
two months, there have been 498 “Calls for Service” on Soda Canyon Road."! This is an average
of 13 calls per month and 157 calls per year, and that is just for the Napa Sheriff’s Department.
Critically, during that short period of time, there were 28 reports of Drunk Drivers on Soda
Canyon Road, see Arger Dec., Exhibits 5 and 6, which is contrary to the testimony of the
Licensing Representative. During the July 2015 hearing, Ms. Barrett testified that the Napa
Sheriff’s Department provided reports to the Department from January 1, 2013 to February 18,
2015 and “[t]here had been no DUI reports whatsoever in or around the one area [address 2275]
on Soda Canyon Road that’s allowed to have wine tastings.” July 15 Transcript at pp. 54-55. To
begin, 2275 Soda Canyon Road is not the only winery on Soda Canyon Road with tasting
privileges. There are four others with active County and Department permits/licenses — Antica
Napa Valley, White Rock Vineyards, Roy Estate, and V-12 Winery. See P-Exhibit V A1; see
also July 15 Transcript at p. 54 (wherein the Licensing Representative acknowledges that there
are five wineries on Soda Canyon Road with tasting privileges). These five wineries (including
the one at 2275 Soda Canyon, known as “The Caves”) are located along the length of Soda Canyon
Road. See P-Exhibit IV H. As such, to limit the Sheriff’s Department to searching only 2275
Soda Canyon Road for DUIs was in error, especially because the road dead ends, meaning that the
entire road should be subject to a review for DUIs because winery patrons have to enter and exit
the same way. In fact, the Sheriff’s Department data produced by Appellants as part of the Newly
Discovered Evidence reveals that from January 9, 2014 to February 18, 2015 (the time period
overlapping with Ms. Barrett’s testimony), there were 10 “Drunk Driver” (code 23152) incidents
on Soda Canyon Road. See Arger Dec. at Exhibits 5 & 6. Given that the Department is

responsible for ensuring the public safety and welfare, which it is assumed includes efforts to avoid

1 The reason there are so many more reported incidents from the Sheriff’s Department than the CHP is that the
Sheriff’s Department has primary jurisdiction over the county-maintained road. Thus, while the CHP does respond
to incidents on Soda Canyon Road, they do not regularly patrol the road, making the Sheriff’s Reports even more
relevant because they provide a more accurate picture of how frequently accidents and incidents occur on Soda Canyon
Road. See Feb. 10 Transcript atp. 154.
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wine-imbibing tourists. A summary of these calls for service on Soda Canyon Road is as follows:

Brief Summary of Sheriff Calls for Service on Soda Canyon from Jan. 2014 to Mar. 2017

Total Number of Calls (1/9/14 to 3/6/17): 498

911 Hangup Call (CODE11): 40
Abdominal Pain (ABDOM): 3
Agency Assist (AA): 3

Alarm (1033): 22

Animal Control Callout (ASO): 73
Area Check (ACK): 3

Assault (ASSAU): 4

Attempt to Contact (ATC): 3
Barking Dog (1091B): 1

Napa County Ordinance Violation
(NCO): 1

Neighbor Problem (NPROB): 2

NSIB Event (NSIB): 2

OCR: 1

Overdose (OVERD): 2

Patrol Check (PCK): 16

Patrol Info (PATROL): 31

Ped Check (PEDCK): 3

Bite Animal Human Insect Reptile Person Down (PDOWN): 2

(BITE): 1

Bleeding Problem (BLEED): 1
Breathing Problem (BREATH): 2
Burglary (459): 4

Chest Pain (CHEST): 6

Choking (CHOKE): 1

Citizen Assist (CA): 10

Civil Problem (CIVIL): 2
Coroner Case (1144): 3
Disturbance of the Peace (415): 12
Drug Activity (DRUG): 2

Drunk Driver (23152): 28

Elder Abuse (EABUS): 2
Embezzlement (EMBEZ): 1
Follow Up (FU): 25

Found (FOUND): 2

Fraud (FRAUD): 4

Garbage Dump (GDUMP): 2
Grand Theft over $400 Loss (487): 3
Harassment (HARASS): 1
Hazardous Condition (HAZCON): 2
Lost (LOST): 1

Mail Tampering/Theft (MAIL): 7
Medical Needed (MEDIC): 8
Motorist Assist (MA): 2

See Arger Dec., Exhibits 5§ & 6.

Petty Theft under $400 Loss (488): 7
Phone Message: 1

Probation/Parole Search (SEARC): 3
Prowler (1070): 1

Reckless Driver (RECK): 19
Security Check (SCK): 1

Seizure (SEIZU): 5

Shots Fired (SHOTS): 4

Sick Person (SICK): 3

Stolen Vehicle (10851): 1

Stroke (STROK): 1

Suicide (1056): 1

Suspicious Situation (1030): 20

Traffic Collision (TC): 13
Traffic Hazard (1125); 7

Traffic Stop (TS): 13

Trauma (TRAUM): 2
Trespassing (TRES): 30
Unconscious Person (UNCON): 1
Vandalism (594): 6

Vehicle Check (VCK): 11
Welfare Check (WCK): 4

Daytime Incidents (6am-6pm): 366
Nighttime Incidents (6pm-6am): 132
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d. Analysis of Combined Agency Incidents & Accidents on Soda Canvon Road

To provide an even better picture of existing incidents and accidents that occur on Soda
Canyon Road, it is instructive to analyze the total number of incidents from each agency over the
period of time during which the reports overlap, which is from January 2014 through December
2016. (See Arger Dec. Exhibits 1, 3, 5, and 7). Such an analysis is important for the Board to
consider because it prevents the piecemeal analyses and conclusions that could be drawn from only
looking at a single agency, for example the CHP, which has a relatively low number of incidents
as compared to the Sheriff’s Department. It also allows the Board to understand the wholly
inadequate analyses and conclusions that were conducted by the Department’s representative who
recommended Applicant’s License for approval. See Feb. 10 Transcript at pp. 244, 246-47, 254-
55,257,260-61 (wherein the Licensing Representative admits that other than calling the respective
agencies to ask if they had any problems with the issuance of the ABC License to the Applicant ar
the Applicant’s location (i.e. not considering the entirety of the dead-end, Soda Canyon Road), she
did not ask, nor provide any substantive information relating to traffic and safety concerns raised
by the Appellants; she simply relied on blanket statements from representatives at the respective
agencies — who were not in communication with one another — that they had no problem with the
issuance of the license at the Applicant’s winery site). A summary of the total number of combined
agency incidents is as follows:

Combined Agency Incidents January 2014 — December 2016: 639
Sheriff’s Department:
Daytime Incidents (6am-6pm) 2014-Present: 360
Nighttime Incidents (6pm-6am) 2014-Present: 129
Total Sheriff’s Department Incidents 2014-2016: 489
CHP:
Daytime Incidents (6am-6pm) 2014-Present: 31
Nighttime Incidents (6pm-6am) 2014-Present: 20
Total CHP Incidents 2014-2016: 51
CalFire:
Daytime Incidents (6am-6pm) 2014-Present: 63
Nighttime Incidents (6pm-6am) 2014-Present: 36
Total CalFire Incidents 2014-2016: 99

Grand Total Daytime Incidents 2014-2017 (All Agencies Combined): 454
Grand Total Daytime Incidents 2014-2017 (All Agencies Combined): 184
Grand Total Incidents 2014-2017 (All Agencies Combined): 639
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In summary, a review of the reports from the CHP, CalFire, and Napa Sheriff’s
Department, confirm that Soda Canyon Road is not a quiet, uneventful road. In fact, it is quite the
contrary. As is evident from above, over the course of just three years, from January 2014 to
December 2016, there have been a fotal of 639 reported incidents and accidents on Soda Canyon
Road. That is an average of 213 reported incidents and accidents per year, 18 reported incidents

per month, and 4 reported incidents per week on Soda Canyon Road over the three-year period.

See Arger Dec., Exhibits 1-6. Furthermore, the vast majority of the incidents (454 of 639) took
place during the daytime hours, precisely when the Applicant seeks to add thousands of annual

drivers to the road in the form of wine-imbibing tourists. See Id. Moreover, during the three-year

period, there have been 41 reports of drunk driving on Soda Canyon Road or on Silverado
Trail at the intersection with Soda Canyon Road. See Arger Dec., Exhibits 1, 2, 5, & 6.

Yet, the Department appears to have given no consideration whatsoever to the increasing

number of accidents and drunk driving incidents on Soda Canyon Road, and instead focused
solely on the Project site itself, effectively ignoring the public safety and welfare of all users of
Soda Canyon Road. Given the Project’s location 4.1 miles up the dead-end Soda Canyon Road,
this evidence is critical to the Board’s review of the Department’s Decision granting the Applicant
full on-site tasting privileges.

This Newly Discovered Evidence relates to the entirety of Appellants’ and their witnesses’
testimony relating to public safety incidents on Soda Canyon Road and how they impact the
public’s safety and welfare because it highlights (1) the frequency with which accidents and
incidents occur on this one-way in, one-way out, dead-end road, see Arger Dec. Exhibits 1-7, (2)
that 74% of the combined agency accidents (471 of 639) over the three year period from 2014 to
2016 occur from March to October, which is the busiest time for winery tourists in Napa and is
likely no different for the Applicant, see Arger Dec. Exhibit 7, and (3) the upward trend in the
number of accidents on Soda Canyon Road as more traffic is introduced (there was a 38% increase
from 2014 to 2016 according to the combined agency data — see Arger Dec. Exhibit 7). Even
Judge Loehr, who initially handled this case in 2015, correctly outlined that in their protests,

Appellants “raised concerns about public safety because of the potential for increased fires from
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additional vehicular and patron activity, and the inability of resident to ingress and/or egress the
area on the two-lane road.” July 15 Transcript at p. 18. He further responded to an early attempt
by Respondent to exclude the majority of Appellants’ exhibits pertaining to CalFire and CHP
reports, as well as other public safety related documents, on relevancy grounds, by stating that
“what the Protests did do, at least from my reading of them, was that they framed it in a manner
such as this: That the issuance of the license poses a serious safety risk to the public welfare,”
which is a “broad concept.” July 15 Transcript at p. 23. More specifically, this evidence which
could not have been earlier produced relates to the testimony of Mr. Arger, Mr. Shepp, Mrs. Shepp,
Mr. Apallas, Ms. Palotas, Mr. Heitzman, Mr. Wilson, Ms. Hirayama, Ms. Hallett, and Mr. Hocker,
all of whom raised concerns of either/both the existing dangerous conditions and public safety
concerns from fires to traffic and accidents on Soda Canyon Road. See July 15 Transcript at 18-
20, 23, 30-31, 182; Feb. 9 Transcript at pp. 15, 17, 20, 23-25, 29, 31-32, 37-40, 72-81, 107, 116-
17, 124-25, 128, 130-31, 138, 147-48, 153, 157-58, 161, 165, 174-77, 184-85, 190; Certified
Transcript from February 10, 2016 (“Feb. 10 Transcript”) at pp. 26, 57-58, 66, 69-70, 88-89, 107-
110, 122, 128-134, 144, 154-55, 184-187, 189, 191-95, 206-07, 211-12, 215-17, 231, 263,.278;
Feb. 11 Transcript at pp. 16, 18-20, 21, 23-24, 32-33. See Arger Dec. at  12.
3. Witnesses to be Produced and Expected Testimony

Witnesses expected to testify on this evidence include Mr. Arger and Ms. Grupp, but could
also include Mrs. Shepp and Ms. Palotas, depending on availability. As to the substance of their
testimony, each of these individuals previously spoke about concerns relating to public safety in
the form of traffic accidents and fire, and would use this evidence to further demonstrate the
inherent, existing dangers of the dead-end, narrow, steep and dilapidated Soda Canyon Road. If
necessary, Mr. David Hallett and could also testify for the very limited purpose of explaining his
thorough and diligent attempts to collect records from the Sheriff’s Department, and Ms. Griffiths
could testify regarding her assistance in collecting same. See Arger Dec. at § 13.

4. Nature of the Exhibits to be Introduced
The nature of the exhibits to be introduced would be documentary only, and need only be

the relatively short summaries Mr. Arger compiled using the records from each public agency,
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specifically Exhibits 1, 3, and 5 attached to the Arger Dec., as well as the two charts included with
Exhibit 7 also attached to the Arger Dec. However, the entirety of the hundreds of pages of
individual agency records can also be produced should the Board deem it necessary to do so. See
Arger Dec. at § 14.

5. Reasons Why the Newly Discovered Evidence Could Not have been Produced

The Newly Discovered Evidence could not have been produced at the hearing before the
Department because the bulk of the incidents and accidents that compose these reports had not yet
occurred, thus making it impossible for Appellants to have produced them at the hearing. As for
the records of the Sheriff’s Department, none of which were introduced at the hearing before the
Department, residents of Soda Canyon Road began making earnest efforts to obtain these records
beginning in or around May of 2015, but were unable to obtain them until October 2016.

More specifically, the Updated CHP Incident Report Summary attached as Exhibit 1 to
the Arger Dec. and corresponding CHP Incident Detail Reports attached as Exhibit 2 to the Arger
Dec. that were used to comprise the summary could not, even with due diligence, have been
produced at the hearing before the Department because the majority of these incidents took place
after the hearings before the Department, thus making it impossible to have produced them because
they had not yet occurred. See Arger Dec. at §f 15.

The Updated CalFire Summary attached as Exhibit 3 to the Arger Dec. and corresponding
CalFire incident detail reports attached as Exhibit 4 to the Arger Dec. that were used to comprise
the summary could not, even with due diligence, have been produced at the hearing before the
Department because the majority of these incidents took place afier the hearings before the
Department, thus making it impossible to have produced them because they had not yet occurred.
Moreover, when Appellant Lynne Hallett collected the first set of reports from CalFire, see P-
Exhibit VI H2, it was understood that these records, dating back to 2007, comprised the entirety
of available records for Soda Canyon Road from CalFire. It was not until this past spring of 2017,
when Mr. Arger personally contacted CalFire to submit another public records act request for
updated CalFire records, that he learned from the representative he worked with, Captain Russell

West, that records could be obtained back to 2005. As such, Mr. Arger requested the entirety of
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all CalFire records for Soda Canyon Road for as far back as could be provided, received same, and
have included them in the updated summary report. Thus, despite reasonable due diligence at the
time the original records were requested (evidenced by the fact that Appellants were able to obtain
records from CalFire back to 2007 — see P-Exhibit VI H1-5), these older records were not
produced. See Arger Dec. at 9 16.

As to the Sheriff’s Department records, Mr. David Hallett, who lives at 2444 Soda Canyon
Road, began contacting the Napa Sheriff’s Department to obtain its records of any and all accidents
and incidents that took place on Soda Canyon Road within the past several years in or around May
2015, prior to the first hearing date in this matter on July 16, 2015. See Hallett Dec. at q 5.
Specifically, he called the Sheriff’s Department requesting such records, but was told by a deputy
Sheriff that he could not obtain any such records unless the incident directly impacted his
residence. Id. at § 6. Not satisfied with this response, Mr. Hallett thereafter drove to the Sheriff’s
Department in or around late May 2015 to again try and obtain the accident reports for Soda
Canyon Road in-person. He was again told by a deputy that he could not obtain the records, but
the deputy provided more background on why I could not obtain them: according to the deputy he
spoke with at the Sheriff’s Department (who was different from the person he spoke with on the
phone), the computer system in place at that at the Sheriff’s Department did not allow for a targeted
search for all records of Soda Canyon Road, thus preventing them from being able to provide him
with the requested reports for the entire road. Id. at § 7. In or around October 2015, he again
contacted the Sheriff’s Department to see if there had been any update to their computer system
that would allow me to obtain accident reports for Soda Canyon Road, but was similarly told that
the records could not be produced. Id. at § 8. Although the main hearing for this matter took place
in February 2016, Mr. Hallett continued his efforts of contacting the Sheriff’'s Department
throughout 2016 to obtain accident reports for Soda Canyon Road. Finally, when he contacted the
Sheriff’s Department again in early October 2016, he learned that the computer system had been
updated and that he could obtain specific accident reports for Soda Canyon Road, but only back to
January of 2014, which he did. See /d. at §9; Arger Dec. at Id. at § 9, Exhibit 6 (accident/incident

reports for Soda Canyon Road from the Sheriff’s Department from January 1, 2014 to September
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26, 2016, which are titled “Calls for Service,” along with the “Naturecodes” describing the
different types of incidents). In short, Mr. Hallett made several attempts to collect the Sheriff’s
Department records prior to the hearing before the Department, but was unable to do so because
the Sheriff’s Department could not produce them. As such, there can be no question that Mr.
Hallett’s earlier attempts to collect the records amount to reasonable diligence pursuant to section
198 of the California Code of Regulations, Title IV, Division 1.1.

In summary, the Newly Discovered Evidence is highly relevant and could not, even with
reasonable due diligence, have been produced prior to the hearing before the Department.
Accordingly, Appellants respectfully request that the Board allow this evidence to be considered
by the Department in any remanded proceedings.

D. The Department’s Decision is NOT Supported by the Findings

Under Business and Professions Code sections 23084(c) and 23085, the Appeals Board
may reverse and remand a decision of the Department when the decision is not “supported by the
findings.” Here, there can be no question that the Decision in the instant case is not supported by
the findings, thus providing another ground on which to reverse and remand the Decision. A
review of the inadequacy of the Decision’s findings is divided into two parts. First, the findings
are reviewed individually with explanations as to misinterpretations and omissions that occurred
therein. Second, a review of several of the findings as-is still demonstrates that the Decision was
reached in error.

1. Decision’s Findings of Fact & Conclusions of Law: Omissions &
Misinterpretations

While many of the “Findings of Fact” are not exactly incorrect, several misinterpret
evidence and testimony offered at the February 2016 hearing. Critically, there was ample
testimony and evidence offered by Appellants, and accepted by the Court into evidence, which is
completely omitted and otherwise overlooked in the Decision. The careful consideration of this
evidence by the Appeals Board and the Department upon reconsideration, and prior to the issuance

of the applied-for ABC Licenses, is critical because it wholly contradicts the conclusions arrived
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at in the Decision. Accordingly, Appellants address each of the “Findings of Fact” in turn to
inform the Appeals Board of how the Department misinterpreted and/or omitted evidence.

Finding of Fact #1: This finding of fact is not incorrect. However, what it omits, or at least

does not emphasize, is that the Applicant has no vineyards located on-site, and there has been no
indication that vineyards will ever be planted there. State’s Exhibits 1 & 2; Feb. 10 Transcript at
p. 25; Feb. 11 Transcript at p. 69. This is significant because it means that all winemaking
operations will require the transportation of grapes up Soda Canyon Road using trucks and
other large transports. Feb. 9 Transcript at p. 81; Feb. 10 Transcript at pp. 25, 288. This is
another source of traffic congestion and potential for accidents, especially because the vast
majority of trucks on the road can literally not stay in their own lane. See P-Exhibit VI F (video
of oversize truck admitted into evidence); P-Exhibits X A1-10 (photographs of large trucks
erroneously excluded from evidence); P-Exhibit VI G4 (CHP Incident Detail Report of
September 2014 accident wherein a semi-truck overturned on Soda Canyon Road and blocked all
traffic for five hours and eleven minutes); see also Feb. 9 Transcript at pp. 75-76, 80-81, 126, 132-
37, 143, 183, 202-03; Feb. 10 Transcript at pp. 67-68, 104-05, 108, 120-21, 126, 140, 148-50,
174-75, 182, 186, 204, 209-11; Feb. 11 Transcript at pp. 19, 28 (testimony from Appellants and
witnesses regarding large trucks on Soda Canyon Road generally, along with descriptions of
accidents and near misses involving large trucks just below/before the Applicant’s location). In
addition to this demonstrative evidence, several Appellants testified about “close calls,” where
large trucks came around corners driving on the wrong side of the road. See Feb. 10 Transcript
at pp. 120-21. Not only will these additional trucks bringing grapes to the Applicant’s facility
endanger the safety of residents, but they will also endanger the safety of the very tourists that
Applicant seeks to attract to its location.

Finding of Fact #2: This finding as to the spatial arrangements of the winery and caves are

not incorrect. However, the discussion of noise generated omits the critical fact that the loudest
part of winemaking activity occurs during the grape-crushing process. As correctly indicated in
this finding, the “crush pad” is located outside and has “no vertical walls.” See Decision at p.3,

2. The crushing process can and does occur at all hours of the day at night during the harvest
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season. Because there are no walls on the crush pad, invasive sounds from the crushing process
can and will be heard by nearby neighbors, especially by Appellant Lynne Hallett, whose home is
just above the Applicant’s winery facility. See P-Exhibit VIII A3-4, C3 (photographs of the
Applicant’s facility taken from the Hallett residence). In addition, the Applicant can and does host
wine tastings outdoors on this same crush pad. See Decision at 4, § 4. Again, because there are
no walls around the “crush pad,” and both the Applicant’s winery and Mrs. Hallett’s residence are
located in a rocky canyon, voices and conversations can be heard by nearby neighbors, especially
Mrs. Hallett. See Feb. 10 Transcript at pp. 18, 20-21, 70-71; see also P-Exhibit VIII A5
(photograph showing location of Hallett residence in proximity to the Applicant’s facility). In
fact, Mrs. Hallett testified that she can hear specific conversations while wine tasters are on the
crush pad, and that as visitors imbibe more alcohol, the conversations become louder. See Feb. 10
Transcript at pp. 20-21. Importantly, Mrs. Hallett testified that she and her husband moved to
their home in 1999 specifically for the peace and tranquility of Soda Canyon. Id. at 18. That peace
and tranquility has already been temporarily lost with the construction of the facility and interim
operating permit allowing visitors, and will be utterly destroyed if the applied-for license is granted
in any capacity, especially if wine tasting visitors are allowed on the premises. Id. These facts go
to the very essence of “quiet enjoyment,” which is subsumed within the meaning of the “public
welfare,”, and the Decision completely overlooks and ignores the impacts of loud tourists tasting
wine outdoors that already has impacted the quiet enjoyment of Mrs. Hallett’s residence, and will
continue to do so if a permanent license is granted to the Applicant. See Business and Professions
Code section 23958; California Code of Regulations, section 61.4; see also Breakzone Billiards v.
City of Torrance (2000) 81 Cal. App. 4th 1205, 1246 (emphasis added).

Finding of Fact #3: This finding is not incorrect. However, it fails to highlight the fact that

Applicant’s facility is located in a boxed-canyon, with significant amounts of exposed rock, the
effect of which carries many, if not all sounds, particularly those occurring on the “crush-pad,”
audibly and loudly to nearby neighbors, especially the residence of Mrs. Hallett. See Feb. 10
Transcript at pp. 18, 20-21. The other effect of this particular location — that is, a boxed-canyon

— is that fires are even more dangerous in the Applicant’s location. Id. at p. 57. As explained
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during the hearing by Appellants® witness Cindy Grupp, a retired member of the Soda Canyon
Road volunteer fire department who received extensive training in fire safety and behavior, boxed-
canyons, and particularly the one in Soda Canyon, are especially dangerous because winds funnel
through canyons and cause initially small fires to spread rapidly, particularly in the uphill direction.
Id. at 42-43, 57-58, 122-24; see also P-Exhibit VI H8 (the Pre-Attack Fire Plan issued by CalFire
precisely because of the high fire danger nature of Soda Canyon wherein CalFire describes
conditions that make fires in Soda Canyon particularly dangerous); P-Exhibit IV G (map of Soda
Canyon showing that the Applicant’s winery is located in a “Very High” fire hazard severity zone,
the highest in the CalFire rating system). In the event of a fire on or near the Applicant’s premises,
the fire could quickly spread uphill, burning the homes of nearby neighbors. See Feb. 10
Transcript at pp. 57-58. While the Applicant and the Department argued the fire safety issue on
Soda Canyon Road is outside the Department’s jurisdiction at every opportunity during the
hearing, id. at pp. 60, 139, 230, the fact is that several recent fires have occurred on or near the
Applicant’s location, which did threaten nearby homes, and is within the public safety and welfare.
See Breakzone Billiards, 81 Cal. App. 4th 1205, 1246. Mrs. Hallett testified regarding several
fires. First, in 2003, there was a fire near the Applicant’s location that quickly spread uphill. See
Feb. 10 Transcript at pp. 42-43. This fire was caused by a discarded cigarette butt from a careless
vehicle occupant. In 2005, there was another fire near the Applicant’s location, which again
threatened homes and quickly spread uphill. This fire was caused by oil dripping onto the exhaust
pipe of a car and sparking a fire in the dry brush alongside of the road nearly at the entrance to the
Hallett residence. Id. at pp. 39-42. In 2011, there was another wildfire near the Applicant’s
location, which threatened homes, quickly spread uphill and trapped all residents living above the
2300 block of Soda Canyon, including the Halletts, in their homes. Id. at pp. 44-45, 50-51. There
were additional wildfires in 2012 and 2013 that either trapped residents or prevented them from
accessing their homes. Id. at pp. 51-52, 56-58. Importantly, as non-residents of Soda Canyon
Road, the Applicant appears to be oblivious to the fire danger on Soda Canyon Road. In fact, Mrs.
Hallett testified that the Applicant started debris fires on its premises and left them completely

unattended in December of 2014, which was a particularly dry year in terms of rain. Id. at pp. 27-
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31. The fires smoldered for nearly three days before they finally went out on their own. CalFire
requires that debris fires be continuously monitored. Id.; see also P-Exhibits D1-4 (Article
confirming debris fires must be continuously monitored and photographs of smoldering fires on
Applicant’s parcel). Had a sudden wind gust caused this unattended debris pile to ignite, the homes
of nearby neighbors all could have been easily destroyed due to the geography of where the
Applicant’s facility is located.

Finding of Fact #4: This finding is not incorrect. However, it omits the detailed discussion

above that when wine tastings do take place outside, the boisterous sounds of imbibing guests
travel long distances because there are no walls around the crush pad, and the steep and rocky
nature of the canyon in which the Applicant’s facility is located. See Feb. 10 Transcript at pp. 18,
20-21, 70-71. Moreover, Mr. Arger testified during trial, and argued during closing arguments
that the Applicant can easily rent or purchase space for its wine tastings on the Napa Valley floor,
in a location such as St. Helena where the Applicant’s owners currently live. In fact, Mr. Arger
testified that his family owns their home and vineyards at the end of Soda Canyon Road (at
approximately the 6-mile mark), and have owned them since 1997. Feb. 9 Transcript at pp. 90-
92. The family, along with partners, started a winery called Arger-Martucci Vineyards in 1998.
Id. Initially, the partners considered building a winery at the vineyard and home site on Soda
Canyon, but quickly dismissed the idea specifically because of the treacherous nature of Soda
Canyon Road, and knowing that not only permitting, but also encouraging potentially inebriated
wine tasters to drive the road, or asking tour buses to drive up the treacherous road would be
dangerous, impractical, and irresponsible. Id. Accordingly, the partnership purchased a small
facility in St. Helena, where all winemaking operations and wine tastings occurred until the
winery’s sale in 2013.!? Id. Other wineries on Soda Canyon Road have arranged similar set-ups.
For example, Hill Family Estates, which owns vineyards at the end of Soda Canyon Road, has

done exactly that — it grows the grapes on Soda Canyon, custom crushes its grapes elsewhere, and

12 Although the winery no longer exists, the Arger family still owns their home and roughly 40-acre parcel
(approximately 20 acres of which are planted in grapevines) at the end of Soda Canyon Road. Feb. 9 Transcript at
pp. 92, 197.
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has its tasting room in Yountville. This business model is repeated by wineries throughout the
Napa Valley. There is absolutely no reason that the applicants cannot arrange a similar set up.
This possibility is made even more attractive and realistic because the Applicant never built its
originally planned wine tasting room facility. As was discussed in detail at the July 16, 2015
hearing, the Applicant originally planned to build a winery facility as “Phase 1” of its plan, and
then build the caves as “Phase 2” of its plan. However, the Applicant switched its plans at the last
minute, building only “Phase 2” — the caves. See P-Exhibit III (county document showing
Applicant’s “minor modification™); see also July 15 Transcript at pp. 68-72. In other words, the
Applicant does not even have its originally planned wine tasting facility on the premises. All it
has are the caves and a crush-pad, for which the Applicant received after-the-fact-approval to host
wine tasting visitors. See /d. This situation makes it even more plausible and sensible for the
Department to impose conditions that no wine tasting visitors or retail sales can take place on
premises, and encouraging the Applicant to rent or purchase space on the Napa Valley floor to
conduct its wine tastings. In short, and as indicated during the hearing, the Appellants, many of
whom are, or have been, members of the wine industry, appreciate the Decision’s’ finding that
“[w]ine tasting is an important component of the business to facilitate public awareness of
Applicant’s wine,” see Decision at 3, § 4, and are not trying to prevent that. However, the
encouragement of potentially inebriated guests to visit the Applicant’s location 4 miles into the
mountains of Atlas Peak is against the public welfare and safety of all users of Soda Canyon Road,
and should not be allowed. This is especially true when the Applicant never built its originally
planned wine tasting facility, and because there is a completely viable option available to the
Applicant to rent or purchase space to host wine tastings off-premises, which has been done by
many other winery operations throughout the Napa Valley for years. There will likely be no harm
to the Applicant’s “business,” and in fact such an arrangement may be even more beneficial to the
business because more people may be inclined to visit a facility on the Napa Valley floor than a
facility 4 miles up a steep, winding, blind-curved filled road.

Finding of Fact #5: This finding is not incorrect. However, it omits several pieces of

important information. First, the majority of the Appellants in this matter were unaware of the

APPELLANTS’ OPENING BRIEF ON APPEAL
PAGE 44




w»m A W N

10

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Applicant’s pending permit with the County in 2010, and there is little question that had the
community been aware, that there would have been significantly more pushback against the
County over this winery application. Second, it is important to keep the timing of the County’s
approval of this application in mind. In 2010, Napa County, the state of California, and the broader
economy were mired in the Great Recession. Swift, 5-0 approvals of applications like this were
(and still are) a great source of revenue for the County, which it desperately needed in 2010 during
the height of the recession. Third, the settlement agreement entered into by David Hallett and Dan
McFadden must be considered in light of the circumstances of the situation. To begin, the primary
concerns relating the issuance of this permit, such as a road setback variance, fire, traffic, and
safety raised by Mr. Hallett and Mr. McFadden were given precious little consideration by the
Planning Commission before the 5-0 vote was rendered. See Hallett Dec. at 9 13. After the vote
in favor of the Applicant, Mr. Hallett and Mr. McFadden appealed the decision. Importantly,
during the pendency of their appeal, Mr. Hallett and Mr. McFadden met informally with three of
the five sitting Supervisors (to whom Planning Commission decisions are appealed) and were
advised that the Supervisors would not overturn the 5-0 vote of the Commissioners whom the
Supervisors appointed.”® See Hallett Dec. at § 14. Instead, the Supervisors advised Mr. Hallett
and Mr. McFadden to negotiate with the Applicants for a reduction in visitation because that was
the best situation they could hope for. Having already spent tens of thousands of dollars in legal
fees up to that point, Mr. Hallett and Mr. McFadden realized they were fighting an uphill battle
against the County and determined their only viable option was to negotiate with the Applicant,
which they did. See Id. Thus, the Decision’s heavy reliance on the County’s alleged “full hearing”
on the issues, and on the settlement agreement between the parties is misplaced and should be
given the diminutive weight it deserves. Moreover, the Applicant has still not complied with one
of its conditions of approval by the County, despite repeated requests from the Halletts and a

strongly worded letter from Deputy Planning Director John McDowell. See P-Exhibit VIII C6

13 In Napa County, Supervisors appoint their own Planning Commissioners, raising serious questions of bias, which
is among several countywide discussions ongoing in the Napa Valley as to the entire process surrounding the winery
permit application process.

APPELLANTS’ OPENING BRIEF ON APPEAL
PAGE 45




SHW

e A )

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

(admitted letter to Applicant from Deputy Planning Director John McDowell). This repeated
failure to comply with a direct County order was discussed at length at the hearing, vet is not
mentioned once in the Decision. See Feb. 10 Transcript at pp. 20-21; Feb. 11 Transcript at pp.
60-66. The omission of this circumstance in the Decision is troubling because, as argued during
the hearing, the Applicant has blatantly defied the County of Napa, a government agency, yet is
seeking a license to serve and sell alcohol on its premises 4 miles up a steep and dangerous road
from the Department, another government agency. While the Applicant has yet to violate its
interim operating permit from the Department, this defiant behavior is concerning to all Appellants
because it is an indicator of the type of behavior the Applicant may engage in going forward if and
when the applied-for license is granted in any capacity. Again, this is not directly related to the
issuance of the applied for license, but it is something that was not mentioned in the Decision that
should have been because it provides insight into the Applicant’s character, and suggests the type
of actions the Applicant may engage in if and when the applied-for license is granted in any
capacity. Including the unattended debris fires left smoldering on the Applicant’s premises,
discussed above, this makes for two separate instances of questionable and/or defiant conduct
in a short period of time discussed at the hearing'* that should raise serious questions for the
Department relating to the issuance of a Type 02 license, yet were never mentioned in the Decision.

Finding of Fact #6: This finding is not incorrect. However, it omits any reference to a chart

prepared by expert witness Amber Manfree, showing the number of wineries existing in 1999, the
wineries existing today, and the additional wineries currently proposed on Soda Canyon Road.
See P-Exhibit V A1 & A2. As discussed above, when this very Department determined Soda

Canyon Road was a “problematic roadway” in the 1999 Astrale e Terra decision, there were only

1 There was a third instance of questionable conduct where the Applicant, on two separate occasions, set off dynamite
explosions as part of its blasting to clear its caves without providing adequate notice to the neighbors. On the first
occasion, in early October 2014, the Applicant sent an email to the Halletts less than a day before the blasting took
place. No notice was sent to other nearby neighbors. On the second occasion, in late October 2014, the Applicant
sent a notice to the Halletts at 8:40 a.m. before blasting was to take place at 10:00am. Fortunately, nobody was injured
in the blasts, but given that the blasts took place a few short weeks after the 2014 Napa earthquake, one would think
that the Applicant would have made more of an effort to reach out to neighbors. Appellants began to delve into this
issue, but were precluded from going any farther during the hearing. See Feb. 10 Transcript at p. 20.

APPELLANTS’ OPENING BRIEF ON APPEAL
PAGE 46




AN

O 00 3 O W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

5,772 permitted winery visitors on Soda Canyon, the bulk of which are attributable to Antica Napa
Valley, a 450,000-gallon winery at the very end of the road, which, relative to its size has precious
few visitors. See P-Exhibit IV C, D, H; P-Exhibit A1 & A2 (“Current and Future Winery Visitors
on Soda Canyon Road” and accompanying graph); see also Feb. 11 Transcript at p. 69. As of the
date of the hearing, 15,614 wine tasting visitors were permitted to visit wineries on Soda Canyon
Road. See Exhibits V A1l. Importantly, Appellants note that the wineries approved between 1999
and today were largely unopposed,!® primarily because the residents were completely unaware of
what was happening to their community. This is important because only in the last 5-6 years have
the effects of the additional traffic from the recent wineries and vineyard expansion really been
felt by Soda Canyon Road residents, as it has taken time for those operations to ramp up. The
effects from the existing wineries and vineyards will only become more amplified in the future.
The addition of any traffic from the Applicant’s operations will only further continue to add to the
incredible increase of approximately 30,000 winery visitors and vineyard workers since 1999, See
Feb. 9 Transcript at pp. 175-77. Additionally, there are currently two additional winery operations
(Mountain Peak Vineyards and Grassi Family Winery) on Soda Canyon Road seeking approval
from the County of Napa. If approved in their current form, these wineries will add another 22,281

wine tasting visitors to the road. See P-Exhibit V Al; Feb. 10 Transcript at p. 91. All of this
information is extremely important because the Applicant’s pending license should not be
considered in a vacuum, as the Applicant and the Department continuously argued during the
hearing. See July 15 Transcript at pp. 20, 22-23, 28; Feb. 9 Transcript at pp. 18, 21-22, 33-34,

53, 65-66, 74, 108, 113, 115, 128-29, 133, 138, 140-41, 143-44, 151, 160, 162-63, 166-68, 171,

180, 182, 189-90, 192-93; Feb. 10 Transcript at pp. 33-34, 37, 41-42, 45, 49, 60, 66, 109, 116,
125-26, 129-30, 134, 141, 143, 200-01, 203, 268; Feb. 11 Transcript at pp. 19, 22, 32-33, 73

1% In the spring of 2014, Waugh Family Wines (license number 535163) was formally contested by one resident on
Soda Canyon Road. Approximately 30 other residents from Soda Canyon Road attended the hearing to protest, but
because they were not formal protestants, were not permitted to speak. The single protestant who opposed this
application was an elderly woman who lives at the bottom of Soda Canyon Road who did not have any legal counsel.
She made a few personal remarks as part of her protest, but otherwise did not provide any documentary or video
evidence, as did the Appellants in the instant case, demonstrating the profoundly dangerous nature of Soda Canyon
Road. Due to her otherwise insufficient protest, the Department granted the application. See Arger Dec. at § 19,
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(numerous examples of the Applicant arguing for the exclusion of evidence relating to alcohol
consumption, fires, traffic, and accidents occurring on Soda Canyon Road on relevance grounds
because it was outside of the Department’s jurisdiction and/or did not take place directly at the
Applicant’s premises, after which the Department concurred with the Applicant’s objections). As
found by the Department in 1999, and as testified to by virtually all of the Appellants, this road is
very “problematic” and dangerous and has only gotten worse since 1999. See P-Exhibits VI A
(video showing road), VI C 1-20 (photographs of Soda Canyon Road heading north/east away
from Silverado Trail), VI D7-13 (photographs of Soda Canyon road heading south/west toward
Silverado Trail); see also Feb. 9 Transcript at pp. 29-30, 37-38, 71-73, 80-81, 115-20, 124-28,
168, 172, 177, 181; Feb 10. Transcript at pp. 85-86, 98, 100, 103-06, 118-19, 154, 176-77, 181-
83, 186, 205-11; Feb. 11 Transcript at pp. 17-18 (testimony of multiple Appellants and witnesses
describing the dilapidated condition of Soda Canyon Road and increasing amounts of traffic and
accidents on Soda Canyon Road). The Decision’s Findings of Fact #6 seems to only consider the
Applicant’s license and location as if nothing else happening on the road matters. Again, anyone,
including the Applicant, who accesses any property on Soda Canyon Road must use the same
steep, curvy, and dilapidated road because it is one-way in, one-way out. Feb. 9 Transcript at p.
30. Asexplained by Appellant Alan Shepp, the Applicant is going to add 9,000 visitors to the road
on an annual basis “considering they have to come and go.” Feb. 10 Transcript at p. 100. Thus,
to consider the Applicant’s license in a vacuum, or to render a decision simply because other
wineries already exist on the road, completely subverts the intention of Article XX, section 22 of
the California Constitution, which requires the Department to deny licenses when it would be
contrary to the public welfare or morals, which are very broad considerations and cannot be
limited to a single issue or property without taking into consideration the greater community and

public who live on and otherwise utilize Soda Canyon.

Finding of Fact #7: This finding is not incorrect, but is in need of clarification. To begin,
the road does go approximately 8 miles up into the mountains and dead ends. However, only 6.75
miles of that distance is on paved road. See P-Exhibit VI A (video of the paved portion of the

road showing where it dead-ends at the 6.75 mile mark). The remaining portions of the road,
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which the Decision correctly points out includes some “branches,” the longest of which is the one-
lane dirt road that begins around mile 6.2 and goes for another couple of miles into the mountains
before it dead-ends. See Id.; see also Feb. 9 Transcript at 38, 90-91. In addition, the Decision’s
indication that the road “has some blind curves” is a gross understatement. As demonstrated in a
video shown to the court, along with numerous pictures, as well as the testimony of virtually all
the Appellants, the road has an incredible number of blind curves, many of which are between
Silverado Trail and the Applicant’s location. See P-Exhibits VI A (video), VI C 1-20
(photographs of Soda Canyon Road heading north/east away from Silverado Trail), VI D7-13
(photographs of Soda Canyon road heading south/west toward Silverado Trail); see also Feb. 9
Transcript at pp. 115-20 (Mr. Arger describing numerous blind curves located on Soda Canyon
Road). In fact, one of the sharpest and most dangerous curves, where innumerable accidents‘ have
occurred over the years is located just below the entrance to the Applicant’s winery. See P-
Exhibits VI C14-16, D10-12. Witness Cindy Grupp, who lives across from the Applicant’s
entrance, testified that several accidents have occurred at that curve, including a car and a truck
that, on separate occasions, were carrying too much speed coming into the curve, could not make
the turn and crashed into the creek and large oak trees off the side of the road. See Feb. 10
Transcript at pp. 120-21. There is no protective barrier at this curve, nor on the vast majority of
other blind curves along the entire length of the road. See id.; see also P-Exhibits VI C14-16,
D10-12. Ms. Grupp also testified that in one instance when she was leaving her home to head into
town (i.e. towards Silverado Trail), she drove around this sharp curve and encountered a large
truck that was all the way over in her lane. Feb. 10 Transcript at pp. 120-21. She and the truck
driver both slammed on their brakes and the vehicles came to a screeching halt only inches away
from one another. /d. Mrs. Grupp has lived on the road for over 40 years and knows to slow down
at that curve and many curves on the road. Id. at p. 117. Despite her knowledge, however, she
was still almost involved a serious car accident at the curve just below the entrance to the
Applicant’s facility. Id. at pp. 120-21. If wine imbibing tourists are permitted to visit the
Applicant’s location, they will most likely be unfamiliar with the road, and especially with that

sharp corner. This is a recipe for disaster, especially given that the tourists will likely have had
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one or more glasses of wine, which impairs judgment and reaction time. The omission of any
discussion of this particular curve in the Decision is concerning, particularly given the amount of
time several Appellants spent discussing it. Moreover, the road is very hilly between Silverado
Trail and the Applicant’s location. See P-Exhibit VI A. In fact, from the time a driver turns onto
Soda Canyon Road from Silverado Trail, it is a steady climb to the Applicant’s location, and
becomes very steep immediately after. See /d. This is important because when drivers are leaving
properties on Soda Canyon Road, including the Applicant’s, they are headed almost entirely
downhill, meaning they carry great rates of speed, especially when passing by the entrance to
Applicant’s winery and several nearby residences. In short, the steep, windy, blind-curve filled
nature of the road cannot be overstated. It is not a place for wine-tasting tourists who are unfamiliar
with the numerous dangers on the road. Furthermore, there is no mention in the Decision of the
dense fog, flooding, and mudslides, which occur with frequency on Soda Canyon Road, and
particularly near the Applicant’s location because it sits towards the bottom of the boxed-canyon
near Soda Creek, which can (and has) easily flow up over the road in several locations. See Feb.
10 Transcript at p. 207. There is also no mention in the Decision of the wildlife, particularly deer,
that are omnipresent on Soda Canyon Road, posing the obvious dangers to drivers, especially
those, like tourists, who are unfamiliar with the road and do not know where the deer are most
likely to be. Id. at pp. 94, 215. And, as Appellants’ witness Glenn Schreuder, whose family has
lived on Soda Canyon Road since the 1950s, testified, even when residents know where the deer
typically reside on Soda Canyon, it is still possible to get in accidents with them. In fact, he and
his wife have recently had two unfortunate collisions with deer on Soda Canyon Road. In the most
recent case, a deer jumped out from the side of the road and ran into the back panel of the car while
it was moving, giving his wife no opportunity to react. Id. at 215. Although the above described
conditions were either minimized or entirely omitted from the Decision, Appellants respectfully
request that all these considerations be taken into account by the Appeals Board and the
Department upon any remand, and prior to the issuance of the applied-for ABC License.

Finding of Fact #8: This finding is not incorrect. However, there is no emphasis on the

regularity with which large 18-wheeled trucks and other large dump trucks travel this road. As
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testified to by numerous Appellants, these large hauling and semi-trucks travel the road on a daily
basis, often multiple times per day. See P-Exhibit VI F (video of oversize truck taking over the
entirety of Soda Canyon Road); P-Exhibits X A1-10 (photographs of large trucks erroneously
excluded from evidence); P-Exhibit VI G4 (CHP Incident Detail Report of September 2014
accident wherein a semi-truck overturned on Soda Canyon Road and blocked all traffic for five
hours and eleven minutes); see also Feb. 9 Transcript at pp. 75-76, 80-81, 126, 132-37, 143, 183,
202-03; Feb. 10 Transcript at pp. 67-68, 104-05, 108, 120-21, 126, 140, 148-50, 174-75, 182, 186,
204, 209-11; Feb. 11 Transcript at pp. 19, 28 (testimony from Appellants and witnesses regarding
large trucks on Soda Canyon Road generally, along with descriptions of accidents and near misses
involving large trucks just below/before the Applicant’s location). In addition, the majority of
these trucks are servicing the vineyards located past/above the Applicant’s location, meaning they
must pass by the entrance to the Applicant’s facility both on the way up the mountain, and on the
way down. See P-Exhibit V C; see also Feb. 10 Transcript at pp. 100, 103-04. As demonstrated
in a video shown by Appellants and admitted into evidence, it is literally impossible for these large
trucks to stay in their own lane because the roads are so narrow. See P-Exhibit VI F (video of
oversize truck carrying rock crushing equipment). As testified to by many Appellants, residents
are familiar with this road, know when and where to slow down; potential wine-drinking tourists
seeking to visit the Applicant’s location are not familiar with the road, do not know that these
massive trucks frequent the road, and may well be driving recklessly themselves due to the fact
that they may have already had one or more glasses of wine. See Feb. 10 Transcript at pp. 76-77.
In fact, Appellant Anne Palotas testified that in addition to the vineyard workers, some of the most
reckless drivers on Soda Canyon Road are winery tourists, noted by their exotic cars, and entering
or exiting other wineries on the road. Id. Furthermore, large semi-trucks have blocked passage
on the road to all. Specifically, in September 2014, a large semi-truck overturned a few hundred
yards above the entrance to the Applicant’s facility and blocked the entire road for 5 hours and 11
minutes. See P-Exhibit VI G1 & G4 (CHP Summary and Detailed Reports for Soda Canyon
Road). All residents, workers, and tourists caught above the truck were literally trapped because

the road dead-ends. Had the truck engine started a fire, or had there been a medical emergency,
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all residents would have been trapped. In fact, Ms. Palotas testified that in a separate and recent
incident, her partner had a medical emergency and needed to be rushed to the hospital, but there
was a separate truck accident on the road that blocked their exit. Feb. 10 Transcript at pp. 75-76.
An ambulance eventually reached the scene of the accident from the unblocked side of the road,
the patient was walked across the accident and safely transported to the hospital. Id. F ortunately,
the emergency was not life-threatening, but easily could have been, as many residents on the road
are growing older and requiring increasing amounts of medical attention, and the delay in time
could have had much more serious consequences. Id. In short, large trucks constantly frequent
this road, have blocked the entire road for hours at a time, and their continuous presence must be

more carefully considered upon any remand, and prior to the issuance of any ABC License.

Finding of Fact #9: This finding is not incorrect, but it overlooks and/or minimizes three
very important facts relating to the quiet enjoyment of the Halletts> property. First, the Applicant
and the Halletts’ residence are located in a steep, rocky canyon, so while the distance between the

winery and the residence may be 600 to 1,000 feet, the reality is that the Halletts® residence sits

almost directly on top of the Applicant’s location with very little vegetation in between; it is not

as if the buildings are located on flat ground with large trees separating them. See P-Exhibits VIII
A1-5 (photos showing proximity of Hallett residence to Applicant’s winery); see also Feb. 10
Transcript at pp. 10-15. This is particularly important when it comes to observing and hearing
activity at the Applicant’s location, discussed below. Second, the terms of the Applicant’s revised
conditional use permit and the settlement agreement reached with David Hallett require that

[a]ll outdoor storage of winery equipment shall be screened from view of adjacent
properties by a visual barrier consisting of fencing or dense landscaping. No item
in storage is to exceed the height of the screening. Water and fuel tanks, and similar
structures, shall be screened to the extent practical so as to not be visible from public
roads and adjacent parcels. This permanent screening requirement shall also
include any retaining wall, cave portal, cave portal retaining wall and entrance pad
that are visible from a public or private road.

Exhibit A to Applicant’s Exhibit B at 6. The settlement agreement imposing these conditions
was signed by the parties in December of 2010, nearly seven years ago, and the Applicant has still
failed to screen the required items from the Halletts’ view, an adjacent neighbor, even after

warnings from the County of Napa. See P-Exhibit C1-6 (photos showing lack of screening and
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letter from Napa County); see also Feb. 10 Transcript at 21-22. While Appellants understand that
the Department does not have jurisdiction over the Applicant’s failure to implement the required
evergreen screening, the Department should at least be taking this type of unpermitted behavior
into consideration because it is suggestive as to how the Applicant may treat or otherwise adhere
to the requirements of a license from the Department should one be issued. Instead of considering
this, however, the Department not only ignores the factual circumstances in this case, but actually
acknowledges that Mrs. Hallet “can look down and see Applicant’s crush pad and mechanical
storage buildings.” Decision at p.4, § 9. Third, due to the Applicant’s location and the
geographical features of the canyon in which they live, “noise in the canyon is amplified always
because it reverberates - - it’s just louder and it travels farther than if you’re on flat terrain.” Feb.
10 Transcript at p. 18.  As a result, Mrs. Hallett can hear more than just “voices” from her
residence, see id., she can literally hear entire conversations of winery tourists firom her bedroom,
especially as the wine-tasting tourists have more glasses of wine and become increasingly
boisterous. Id. at pp. 70-71. Again, Mrs. Hallett moved to this specific location with her husband
in 1999 to escape the noise of a city setting and to enjoy the rural countryside of the Napa Valley.
Id. at 18. When she and her husband first met with the Applicant’s proprietors, Mrs. Hallett asked
them to stop talking for a minute and then asked them what they heard; the proprietors’ response
was “nothing,” and Mrs. Hallett said “precisely[,] [t]hat’s why we’re here, for the peace and the
quiet.” Feb. 10 Transcript at p. 18. As she testified, the quiet enjoyment of her property has
already suffered as a result of the construction of Applicant’s facility and the interim operating
permit granted to Applicant, and will be totally destroyed if a Type 02 license is granted, especially
if there are no conditions precluding retail sales and tasting room visitors on the premises. See
Feb. 10 Transcript at pp. 20-21, 70-71. As such, it was a significant understatement for the
Department to acknowledge Mrs. Hallett can hear “voices™ from the Applicant’s winery, but then
do nothing about it.

Finding of Fact #10: This finding is not incorrect. However, it omits details regarding the

revised marketing events permitted on premises, which include 11 separate events for 12 to 50

people that all last until 10:00pm. See Exhibit A to Applicant’s Exhibit B at p. 2. Thus, in
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addition to harvest season, when noisy crushing activities will be taking place outdoors and will
be heard by nearby neighbors at all hours of the day and night, particularly Mrs. Hallett, the
Applicant will be able to host 11 separate marketing events late into the night, which undoubtedly
will involve alcohol consumption, inevitably causing guests’ voices to be raised, and further
disrupting Mrs. Hallett’s quiet enjoyment of her property. See Feb. 10 Transcript at pp. 18, 7AO—
71. Moreover, Appellants note that there is widespread abuse throughout the Napa Valley of the
number of visitors who actually visit tasting rooms. Id. at pp. 276-77. Unless audited by the
County, there are no checks on how many visitors actually visit tastings rooms. And even when
there are audits, the numbers are self-reported, meaning there is ample room for “fudging the
numbers,” and which many wineries have done. Accordingly, and in light of the fact that the
Applicant has already blatantly defied a condition put in place by the County, the fact that the
Applicant is limited to 4,458 visitors annually in no way ensures that the Applicant will limit the
number of guests on its property to 4,458 per year.

Finding of Fact #11: This finding is not incorrect. However, it completely omits any

reference to the inadequacy of the investigation conducted by Licensing Representative Judy
Barrett, specifically in light of the overwhelming evidence and the newly discovered evidence
provided by Appellants that directly contradicts her investigation. According to the investigation
report (“Report”) and the licensing representative’s testimony, she contacted the Napa County
Sheriff’s Department and the CHP office in Napa in January 2015. See State’s Exhibit 2 at 4.
The Report indicates that she spoke with a Sergeant at the Sheriff’s office who allegedly indicated
that he “has no concerns with the issuance of this license.” Id. The Report does not indicate she
spoke with any member of the CHP. See Id. In fact, neither she nor the Department spoke with
anyone from the CHP until February 9 and 10, 2016, the first and second day of the resumed
hearing, and nearly one year after she issued her Report wherein she “recommend[ed] that the
applied for license be approved.” See Id. at 9; Feb. 10 Transcript at p. 247. In other words, she
recommended approval of the Applicant’s license without any communication with the CHP.
While another staff member (David Cesaretti) did eventually speak with the CHP, cross-

examination of the Licensing Representative regarding her investigation revealed that her
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conversations with the law enforcement representatives were extremely limited, and in fact she
has no knowledge of whether the Sheriff’s office or the CHP conducted any sort of investigation
into the types or number of incidents that occur on Soda Canyon Road, and whether those
representatives looked at incidents at a specific location, or the entire length of Soda Canyon Road.
See Feb. 10 Transcript at pp. 247, 254-58, 260-61. In fact, her July 16, 2015 testimony indicates
that the conversations were very quick and contained precious little substance as to any sort of
meaningful investigation. See July 15 Transcript at p. 51. The only evidence offered by the
Licensing Representative on the issue of accidents and incidents was a report that there were no
alcohol-related incidents in the particular location near the entrance of 2275 Soda Canyon where
another winery, The Caves at Soda Canyon, is located, see P-Exhibit V A1, between January 1,
2013 and February 18, 2015, a period of just over two years. See July 15 Transcript at p. 54. The
problem with this “evidence,” is that Soda Canyon Road is a 6.75-mile long, dead-end road, which
all users of the road must utilize to access homes and vineyards. Critically, the Sheriff’s
Department data produced by Appellants as part of the Newly Discovered Evidence reveals that
from January 9, 2014 to February 18, 2015 (the time period overlapping with Ms. Barrett’s
testimony), there were 10 “Drunk Driver” (code 23152) incidents on Soda Canyon Road, and
during just three years (January 9, 2014 to March 6, 2017), there have been 28 drunk driver
incidents on Soda Canyon Road. See Arger Dec. at Exhibits 5 & 6. And when looking at the
combined reports of the CHP and Sheriff’s Department from 2013 through the first part of 2017,

there have been 42 drunk driving incidents on Soda Canyon Road or on Silverado Trail at the

intersection with Soda Canyon Road. See Arger Dec., Exhibits 1, 2, 5, & 6. In light of this
evidence, the Department’s reliance on a statement from the Sheriff’s office and the CHP that there
are “no concerns,” and a very limited report only as to DUIs around one address on 6.75 mile dead-
end road is wholly insufficient, especially in light of the contested nature of this case. Following
the July 2015 hearing, the Licensing Representative was fully aware of how contentious this matter
is, and had from July 2015 to February 2016 to re-contact either law enforcement agency and
obtain more detailed and thorough answers to support her conclusion, but did not do so. See Feb.

10 Transcript at pp. 247, 254-58. Instead, she contacted them on February 9 and 10, 2016 once
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the rescheduled hearing was back under way, and still did not inquire whether the respective
agencies conducted any sort of inquiry regarding accidents and incidents as represented and
reported by the Appellants. Id. at 247, 254-58, 260-61.

Additionally, the Licensing Representative testified that she only visited Soda Canyon
Road on three occasions, all around mid-morning. This is important because, as several Appellants
testified, the vast majority of the traffic, especially that from vineyard workers takes place in the
early morning (anywhere between Sam and 8am) and in the mid to late afternoon (anywhere
between 3pm and 6pm), meaning that the Licensing Representative did not witness any of the
vineyard worker “caravans” of tens and even hundreds of cars, which many Appellants testified
about, and video evidence demonstrated. See Feb. 10 Transcript at pp. 38-39, 103-04; see also P-
Exhibit VI B (video of vineyard worker “caravan”). Furthermore, the licensing representative,
did not contact any neighbors of the applicant or other residents of Soda Canyon Road, who likely
would have provided a more accurate sense of the traffic and safety risks on Soda Canyon Road.
See July 15 Transcript at p. 62.

Perhaps the most telling (and disturbing) part about the Licensing Representative’s
“investigation” and recommendation to issue this License is that she is of the mindset that once
she made her report, there is no changing it, no matter how much evidence she is presented with
indicating that a change should be made. Specifically, on February 11, 2016, the final day of the
hearing, after Appellant’s counsel asked the Licensing Representative whether she had been
present and listened to the Appellant’s testimony over the prior two days, Appellant’s counsel
asked Ms. Barrett whether she had “formed opinions regarding what you have heard such that you
might wish to amend your report?,” to which Ms. Barrett responded “No. I made my report. That
is my report. You don’t amend a report after a protest is made,” even though her final report was
issued on March 11, 2015, nearly a year before the hearings were completed. Feb. 10 Transcript
at p. 263. Shortly after making this concerning statement, when Appellants asked the Licensing
Representative whether there is “anything that would have caused you to reexamine your position
as outlined in your investigation report,” she again responded “[n]o.” Id. atp. 270. In other words,

the Licensing Representative was more concerned with protecting her original report and opposing
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Appellants’ positions rather than reviewing and considering their testimony and evidence with an
eye towards protecting the public welfare and morals. The fact that none of this was mentioned in
the findings is highly concerning because it suggests the entire Department may in fact be
operating under Ms. Barrett’s mindset wherein the only thing that matters is the report, and not the
evidence presented by protestants at a hearing on the public safety and welfare.

In sum, and contrary to the requirements of Business and Professions Code section 23958,
this was not a “thorough investigation.” In complete contrast to this woefully inadequate
“investigation,” Appellants provided ample testimony and documentary evidence that Soda
Canyon Road is a dangerous road, yet neither the Licensing Representative, nor the Decision
acknowledged any of that information. Specifically, Appellants have obtained reports of accidents
and incidents from the CHP, CalFire, and the Napa Sheriff’s Department that unequivocally show
that during the three year period from January 1, 2014 to December 31, 2016, there have been a
total of 639 reported incidents and accidents on Soda Canyon Road. See Arger Dec. at Exhibits
1,2,3,4,5, and 6; P-Exhibit VI G1 & G4, H1-H6. That is an average of 213 reported incidents

and accidents per year, 18 reported incidents per month, and 4 reported incidents per week on

Soda Canyon Road over the three-year period. Furthermore, the vast majority of the incidents
(454 of 639) took place during the daytime hours, precisely when the Applicant seeks to add
thousands of annual drivers to the road in the form of wine-imbibing tourists. See Id. As for the
admitted CHP reports, there were 15 different “incidents” on Soda Canyon Road in just over two
years (January 2013 to April 2015). See P-Exhibit VI G1 & G4 (CHP Summary and Detailed
Reports for Soda Canyon Road). Among the 15 “incidents” were 6 two-vehicle collisions, and 9
one-vehicle collisions, one of which was the big rig truck that overturned in September 2014,
blocking the entire roadway for 5 hours 11 minutes. /d. In addition, several Appellants testified
that there are numerous accidents that occur along the road that go unreported. For example, Mr.
Arger provided testimony and photographs of an abandoned car in a ditch near his home in June
0f2015. See P-Exhibit VI E1-4 (erroneously excluded photographs of abandoned car in ditch on
Soda Canyon Road); see also Feb. 9 Transcript at pp. 127-31. Ms. Palotas testified about an

incident during the summer of 2012 where a vehicle went off the road, overturned, and was
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abandoned with the keys still in the ignition and gas leaking from the vehicle. See Feb. 9
Transcript at pp. 73-74. As to other accidents, Ms. Grupp testified about cars going off the road
just below the Applicant’s entrance. Feb. 10 Transcript at pp. 120-22. She further testified that
while she was a member of the Soda Canyon Volunteer Fire Department, there were two traffic
fatalities on Soda Canyon Road, both of which were alcohol related. 1d. at pp. 154-55. Mrs.
Hallett testified about an accident, photographs of which were admitted into evidence, of a car
going off the road just above the Applicant’s entrance in September 2015, which barely missed
hitting a propane tank. See P-Exhibit VIII N1-N10; see also Feb. 10 Transcript at pp. 64-69. Mr.
Apallas testified about two different accidents that occurred closer to Silverado Trail, photographs
of which were admitted into evidence, one of which left remnants of alcohol consumption. See P-
Exhibit XTI A1-A4, A7; see also Feb. 10 Transcript at pp. 169-71. Mrs. Shepp testified about the
constant littering of numerous beer bottles all along the side of the entire length of Soda Canyon
Road. See P-Exhibit VII A-F (erroneously excluded photographs of discarded beer bottles on
Soda Canyon Road); see also Feb. 9 Transcript at pp. 33-36. Mrs. Shepp, who lives approximately
8 miles up Soda Canyon Road, also testified about one recent experience where she was caught in
the middle of a daily vineyard worker “caravan” leaving the top of the Soda Canyon Road. Feb.
9 Transcript at pp. 38-39. She was attending a meeting at the home of Mrs. Grupp, who lives
almost directly across from the entrance to Applicant’s winery. Id. Mrs. Shepp was driving at a
slower and appropriately safer speed than the rest of the cars behind her and was continuously
honked at to speed up. Id. When she came off the steepest part of the road and into the relative
straightaway before the Applicant’s entrance and Mrs. Grupp’s driveway, she had to slow way
down to turn in. She was again honked at, and when she turned in, several cars sped past her (and
the entrance of the Applicant) honking, yelling expletive-filled remarks, and flashing her lewd
hand gestures. Id. This is the exact same type of traffic into which unsuspecting visitors to the
Applicant’s winery will be forced to join. In light of the above, and other evidence presented at
the hearing, Appellants provided overwhelming evidence that contradict the Licensing
Representative’s conclusions, and raise serious issues for concern on Soda Canyon Road,

particularly as they relate to traffic accidents and alcohol. Yet, the Decision makes no reference
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to all of this testimonial and documentary evidence. These gaping omissions, and the entirely
inadequate investigation must be considered by the Appeals Board and upon any remand, and prior
to the issuance of any final ABC License to the Applicant.

Finding of Fact #12: This finding is not incorrect. However, it again completely overlooks

the inadequacy of the Department’s investigation, and omits any reference to the overwhelming
evidence provided by Appellants that the applied-for license lies squarely within an area that is
constantly threatened by and suffering from severe wildfires. To begin, the Licensing
Representative testified that “fire is not a concern with the ABC.” Feb. 10 Transcript at p. 231;
see also Id. at p. 60 (wherein the Department’s counsel objects to the introduction of fire-related
documents on Soda Canyon Road because “the designation of fire is not in ABC’s jurisdiction...”).
This is clearly contrary to California authority, which maintains that “traffic, parking, safety, noise
and nuisance problems . . . clearly represent concerns that are well within the domain of the
public interest and public welfare.” Breakzone Billiards v. City of Torrance (2000) 81 Cal. App.
4th 1205, 1246 (emphasis added). As outlined by Appellants, and more importantly in the CalFire
Pre-Attack Fire Plan, a fire on Soda Canyon Road raises concerns relating to traffic and safety
because it is a dead-end road, meaning that if there is a fire, everyone has to use the same exit,
which could quickly lead to congestion and more accidents. See P-Exhibit VI HS8; see also Feb.
10 Transcript at pp. 70, 88 (testimony from Appellants describing their legitimate concerns
regarding bottlenecks on the road in the event of an accident). Thus, as a starting point, it is
concerning that the Department takes the position that fires, and in turn traffic and safety issues,
are not within the definition of the public welfare. Nonetheless, the Department did contact the
acting Fire Marshall Barry Biermann in January 2015, and another CalFire Representative, Joe
Peterson, during the February 2016 hearing. See State’s Exhibit 2; Feb. 10 Transcript at pp. 221,
228-29. However, there is no indication in the report, nor through the testimony of the Licensing
Representative that there was any substantive discussion as to the serious fire dangers on Soda
Canyon Road. The Department did not provide any of the Appellant’s documents to CalFire or
otherwise explain the details of their concemns. See Feb. 10 Transcript at pp. 244, 246-47. Instead,

the conversation seems to have focused solely on the Applicant’s premises, and not with the
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surrounding community, and the Department simply relied on CalFire’s bland statement that there
were no issues on the road, despite all of Appellant’s evidence to the contrary. See Id. Simply
because a new facility, the majority of which is in a cave, did not raise any fire concern with Mr.
Biermann, a non-resident of Soda Canyon Road, does not mean that fire is not of major concern
to residents of Soda Canyon Road and should not be given significantly more weight by this
Department — a Department charged with protecting the public welfare. This is especially true
when the acting Chief of the Soda Canyon Volunteer Fire Department, Doug Christian, who has
lived at the end of Soda Canyon Road for 29 years, submitted a letter, under penalty of perjury, to
the Department that specifically discussed fire, traffic, and safety concerns directly on point with
all those raised by the Appellants, and in direct contradiction of Mr. Biermann’s alleged
statements. See P-Exhibit II (Letter from Doug Christian, Chief of the Soda Canyon Volunteer
Fire Department). Moreover, Appellants provided overwhelming testimonial and documentary
evidence supporting their legitimate concern relating to fires on Soda Canyon Road. Specifically,
Appellants’ expert Amber Manfree provided a map, using information from CalFire, showing the
different “Fire Hazard Severity Zones” in which all of the residences and vineyards, as well as the
Applicant’s facility, are located. The majority of the properties, including the Applicant’s facility
and all residences above them are located in a “very high fire hazard severity zone.” See P-
Exhibits IV F & G (Fire Hazard Severity Zones). Appellants also offered, and the Court accepted
into evidence, the Napa County Grand Jury 2007-2008 Final Report on the Napa County Fire
Department, which indicates, on pages 20 and 23 of the report that the Soda Canyon area has “the
second highest rate of incidents in Napa County,” with 594. See P-Exhibit VI H6 (2007-2008
Grand Jury Report) at 20, 23. Appellants further offered, and the Court accepted into evidence,
the large, fold-out map titled “Soda Canyon/Monticello Pre-Attack Fire Plan,” which CalFire
prepared specifically because of the severe fire danger facing Soda Canyon residents. See P-
Exhibit VI H8. The Pre-Attack Fire Plan validates all of the Appellants concerns relating to fire,
including: (1) the conclusion that Soda Canyon Road will “quickly become congested” in the event
of a fire, (2) that serious and massive wildfires, including the 1981 Atlas Peak Fire, have occurred

on Soda Canyon Road, and importantly, (3) that “[fJire history, fuels, topography and urban-
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interface issues indicate the potential for a large and damaging fire in the Soda
Canyon/Monticello Area.” See Id. (Emphasis added). Appellants additionally offered, and the
Court accepted into evidence, a summary report from CalFire, which was only a sampling of
various incidents in recent years,'® and showed that between 2007-2015, there were 107 emergency
incidents, which included 40 medical related incidents, 13 residential fires, 16 wildland fires, 1
smoke check, 9 traffic collisions, and 3 hazmat incidents. As part of Appellant’s Newly
Discovered Evidence, updated CalFire reports demonstrate that from January 2005 to December
2016, there have been 318 incidents reported by CalFire on Soda Canyon Road. See Arger Dec.
at Exhibits 3 & 4. Specific incidént reports relating to wildfires in February 2012 and May 2013,
which both burned for 3 days, were also accepted into evidence. See P-Exhibit VI H1-4 (CalFire
Summary Report and specific incident reports). On top of this documentary evidence, several
Appellants and witnesses testified about the fires, fire conditions, and fire concerns on Soda
Canyon Road. Specifically, Mrs. Hallett recalled fires that have occurred on Soda Canyon Road,
many near her home (and the Applicant’s location), in 2003, 2005, 2011, 2012, and 2013. See
Feb. 10 Transcript at pp. 39-45, 50-52, 56-58. Mrs. Shepp testified about the same 2011 and 2012
fires when she was both prevented from reaching her home, and trapped at her home, respectively.
Feb. 9 Transcript at pp. 28-31. Mrs. Grupp, who lives across from the Applicant’s property, and
has for over 40 years, testified about the extensive training and education in fire science and
wildland fire behavior and management she received prior to joining the Soda Canyon Volunteer
Fire Department. See Feb. 10 Transcript at pp. 18, 20-21, 42-42, 57-58, 122-24. She then spent
several minutes discussing the specific fire dangers that exist on Soda Canyon Road, and
particularly in the boxed-canyon where the Applicant seeks its Type 02 license. Id. Incredibly,
the Licensing Representative’s investigation did not uncover any of this information, the majority
of which is readily available to the public. Instead, a brief conversation with Mr. Bierman, the
substance of which is largely unknown (i.e. what types of questions were asked? Was there any

conversation about the fire safety of Soda Canyon at large, or was the conversation strictly limited

'°As shown in P-Exhibit VI H5, a graphical summary of calls received by CalFire from 2011-2014, there were 116
calls in only 3 years.
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to the Applicant’s property?), was the extent of her investigation relating to fire. See Feb. 10
Transcript at pp. 244, 246-47. Moreover, the Decision references none of Appellants’ evidence,
not even the Pre-Attack Fire Plan, and simply relies on the findings of the Licensing
Representative’s wholly inadequate investigation. These gaping omissions, and the entirely
inadequate investigation must be taken into account upon any reconsideration, and prior to the
1ssuance of the applied-for license.

Finding of Fact #13: This finding is not incorrect. However, it omits the fact that the

Appellants and witnesses who live on Soda Canyon Road have approximately 237 years of
combined experience living on Soda Canyon Road, resulting in thousands upon thousands of trips
up and down this road. See Feb. 11 Transcript at 145-46. This fact appears to be given no weight,
and instead the Decision relies heavily on the licensing representative’s mere three trips up the
road, all of which took place in the morning, which is the least trafficked time of the day.
Additionally, there is no mention of the accomplished, professional, and often wine-industry
related backgrounds of the Appellants and witnesses testifying against the issuance of the applied-
for license. For example, Mrs. Shepp was a schoolteacher, was a member of the 2007-2008 Napa
County Grand Jury, and is currently running for a Napa County Supervisor position; Mr. Shepp is
an accomplished artist who has nationally displayed works of art; Mr. Arger is attorney licensed
in both California and Nevada, who previously was the Director of Sales and Marketing at his
family owned winery, and still runs much of the vineyard operations at his family’s vineyard on
Soda Canyon Road; Ms. Palotas is a Boeing 777 Captain who pilots international cargo planes;
Mr. Hocker is a retired architect and now runs a small business; Ms. Grupp is a retired member of
the Soda Canyon Volunteer Fire Department and currently runs a small vineyard on her property;
Mr. Heitzman is a general contractor who also has specialized training in wildland fires; Mr.
Schreuder is a licensed CPA who has worked large companies in the wine industry; and Mr.
Apallas is a licensed attorney who served as a deputy attorney general in the California Department
of Justice from 1972 to 1999, later served as general counsel from 2000 to 2013 for S&P Company,
its wholly owned subsidiary Pabst Brewing Company, and the umbrella organization, the

Kalmanovitz Charitable Foundation, and now runs a small vineyard that abuts Soda Creek. See

APPELLANTS’ OPENING BRIEF ON APPEAL
PAGE 62




NeRE e

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Feb. 11 Transcript at 144-45. In short, the Decision makes no mention of the backgrounds of
these “long-time residents of Soda Canyon,” many of whom openly testified that they are part of
the wine industry, which only gives more substance and legitimacy to all of the claims and
concerns raised by Appellants over the issuance of the applied-for license. See Id.

Finding of Fact #14: This finding is not incorrect. However, it appears to minimize

Appellants legitimate concerns relating to fire as if Soda Canyon Road is just another moderately
fire-prone area in the State of California. While Appellants readily acknowledge that there are
several other areas in California that are very vulnerable to wildfires, the unique geographical
characteristics and fire history on Soda Canyon Road make it particularly vulnerable to fire
dangers that should be raising alarms at the Department, not dismissive characterizations. As
stated above, there were 16 wildfires and 9 residential fires on Soda Canyon Road between 2007
and 2015. See P-Exhibit H1. That is an average of more than 3 fires per year on the road. And
the updated CalFire summary demonstrates that between 2005 and 2016, there have been 19
wildfires and 14 residential fires. See Arger Dec. at Exhibits 3 & 4. Additionally, CalFire believes
the fire danger to be so great on Soda Canyon that it created an entire attack plan to combat what
CalFire predicts is an inevitable “large and damaging fire in the Soda Canyon” area. See P-Exhibit
VI H8. If Soda Canyon is so ordinary in terms of fire danger, why did the California Department
of Fire create an entire attack and evacuation plan specifically for the residents and other visitors
on Soda Canyon Road? The obvious answer is that Soda Canyon is not just another moderately
fire-prone area in California; at least half of the residences and buildings, including the
Applicant’s, are situated in a “very high fire hazard severity zone” and should be treated as such,
and not in a dismissive manner as seems to have been done in the Decision. See P-Exhibit IV G.

Conclusion of Law #1: This a correct statement of the applicable law.

Conclusion of Law #2: This a correct statement of the applicable law.

Conclusion of Law #3: This a correct statement of the applicable law.

Conclusion of Law #4: This conclusion is contrary to all of the evidence presented at trial.

As discussed in detail above, Mrs. Hallett can hear entire conversations taking place on the

Applicant’s premises, particularly when the Applicant hosts wine tasters outside on the “crush
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pad,” which has no vertical walls or other sound buffers. See Feb. 10 Transcript at pp. 18, 20-21,
70-71. In addition, the Decision does not appear to take into account the crushing activities that
have and will continue to take place outside at all hours of the day and night during harvest on the
un-protected crush pad. See P-Exhibits VIII A1-5 (photos showing proximity of Hallett residence
to Applicant’s winery); see also Feb. 10 Transcript at pp. 10-15. The Decision also does not
account for the numerous marketing events that, if approved in its present form, will allow up to
50 wine tasting tourists to be on the premises for alcohol related events up until 10pm at night.
See State’s Exhibit 3 at 2. Again, Mrs. Hallett can already hear conversations of tourists on the
crush pad, or anywhere outside, during the daytime. See Feb. 10 Transcript at pp. 18, 20-21, 70-
71. As testified to by Appellants, sound carries even farther during the clear, cool nights on Soda
Canyon, meaning that the sound generated at these late-night marketing events at the Applicant’s
location will be even more audible than the already loud daytime marketing events. See Feb. 10
Transcript at pp. 92-93, 101. Mrs. Hallett moved to her home with her husband in 1999
specifically for the peace and tranquility offered by Soda Canyon Road. /d. at p. 18. That peace
and tranquility has already been significantly diminished by the Applicant’s winery operations,
and will be utterly destroyed if boisterous, wine-tasting visitors are permitted on the premises. See
Id. at 18, 70-71.

Conclusion of Law #5: This conclusion is contrary to all of the evidence presented at trial.

To begin, because of the Court’s erroneous exclusion of the 1999 Astrale e Terra decision, the
Decision here completely overlooks the fact that this Department already determined in 1999, that
is, 18 years ago when there was less than half the traffic that is on Soda Canyon Road today, that
the addition of winery traffic on Soda Canyon Road would “aggravate a traffic problem on a
problematic roadway,” and accordingly concluded that the “issuance of the applied-for license
would be contrary to public welfare or morals,” unless strict conditions prohibiting all winetasting
and retail sales were imposed. See Astrale e Terra Decision at 6-7; P-Exhibits D1 & D2 (showing
that between 1999 and 2016, the number of vineyard workers and winery visitors — e.g. excluding
new residents and ancillary traffic from businesses and wineries — on Soda Canyon Road has

increased by 31,240, amounting to a 103% increase). In light of the fact that there have no
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improvements to the road since 1999, see Decision at 4, § 7; see also Feb. 9 Transcript at pp. 15-
16, there are no plans for improvement, see id., and winery and vineyard worker traffic has more
than doubled since 1999, see P-Exhibit D1 & D2, this decision should not only have been
admitted into evidence, but should have also been the leadirig authority guiding the Court toward
a recommendation to deny the applied-for license. In addition, the Decision places undue reliance
on the County’s insufficient permitting review process, which took place in 2010 at the height of
economic recession when the many government agencies, including the County of Napa was
desperate for revenue. Importantly, and aside from the County’s inadequate permit approval
process, California Courts have determined that “traffic, parking, safety, noise and nuisance
problems . .. clearly represent concerns that are well within the domain of the public interest
and public welfare.” Breakzone Billiards v. City of Torrance, 81 Cal. App. 4th 1205, 1246 (Cal.
App. 2d 2000) (emphasis added). In addition, public welfare is defined in Black’s Law Dictionary
as “[t]he prosperity, well-being, or convenience of the public at large, or of a whole community,
as distinguished from the advantage of an individual or limited class. It embraces the primary
social interests of safety, order, morals, economic interest. .. ” 271, (7th ed. 2000) (emphasis
added). And, as the Decision properly points out, Article XX, section 22 of the California
Constitution gives the Department the authority “fo deny, suspend or revoke any specific alcoholic
beverages license if it shall determine for good cause that the granting or continuance of such
license would be contrary to public welfare or morals...” (Emphasis added). Thus, contrary to
the Decision’s extreme and misplaced reluctance to go against the County of Napa’s improper
approval of this particular permit, it is entirely within the Department’s authority to deny, or at the
very least impose conditions upon, an application for a Type 02 license when there are legitimate
and properly substantiated issues and concerns relating to traffic, safety, and noise. Here, as
discussed in detail above, traffic, safety, and noise are the exact issues for which Appellants
provided overwhelming documentary, photographic, video, and testimonial evidence to give the
Department good cause to deny, or at the very least, limit the applied-for license in this case. It is
important to again highlight the numerous and gaping omissions from the Decision of specific,

relevant, and poignant evidence provided by the Appellants in support of all of their concerns
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relating to traffic, safety, and noise that will affect the entire Soda Canyon Road community.
From the winery and vineyard traffic charts produced by expert witness Amber Manfree, see P-
Exhibits IV C, D, E, and H; P-Exhibits V A1-2, B, C, D1-2, & E, to the CHP report to the
CalFire reports, see P-Exhibits VI G1-4, P-Exhibit VI H1-5, to the letter from the Chief of the
Volunteer Soda Canyon Fire Department Doug Christian, see P-Exhibit I, to the 2007-2008
Grand Jury Report, see P-Exhibit VI H6, to the video of an 18-wheel semi-truck carrying
oversized rock-crushing equipment the length of Soda Canyon Road, see P-Exhibit VI F, all of
which were admitted into evidence, and speak to the significant increases in traffic in recent years,
as well as the high number of recent accidents and incidents occurring on the treacherous Soda
Canyon Road, Appellants find it difficult to imagine a more “extreme set of circumstances when
the Department [should be] compelled to take action that is contrary to a local governing agency’s
traffic assessment,” see Decision at p.7 7, and deny, or at the very least limit, the applied-for
license. Additionally, the Newly Discovered Evidence shows that in the three-year period from

2014 through 2016, there have been 41 drunk driving incidents, and over the approximate four-

year period from 2013 to early 2017, there have been 75 traffic collisions, traffic stops, and
reckless drivers on Soda Canyon Road or on Silverado Trail at the intersection with Soda Canyon
Road as reported by the CHP and Napa Sheriff’s Department. See Arger Dec., Exhibits 1, 2, 5,
& 6. Despite all of Appellants’ evidence, however, the Decision gives undue deference and
preference to the advantage of an individual, here the Applicant, and places the location of the
Applicant’s property in a vacuum as if all of the irrefutable evidence of dangerous road and traffic
conditions on Soda Canyon Road do not exist. This is completely contrary to the principles
espoused in the California Constitution and relevant authority relating to when the issuance of an
alcoholic beverage license would be contrary to the public welfare, as is clearly the case here.

Conclusion of Law #6: This conclusion is contrary to all of the evidence presented at trial.

To begin, this conclusion dismissively discusses the very real and legitimate threat of fire
specifically on Soda Canyon Road. Once again, this conclusion suggests that Soda Canyon Road
is no different than any other moderately fire-prone region in California. However, based on the

State of California’s own fire agency, CalFire, the majority of the Soda Canyon Road community,
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including the Applicant, is located in a “very high fire hazard severity zone,” which is the
highest/worst rating available. See P-Exhibit IV G. In addition, CalFire is so keenly aware of,
and concerned with, the fire danger present on Soda Canyon Road that it created an entire “Pre-
Attack Fire Plan” that specifically discusses how vulnerable the community is to fire, and how to
enact evacuation plans for residents not if, but when the next “large and damaging fire in the Soda
Canyon/Monticello Area” occurs. P-Exhibit VI H8. Moreover, the CalFire reports produced by
Appellants demonstrate that there have been an average of 3 fires per year on Soda Canyon Road
since 2007, see P-Exhibit VI H1, and there have been 19 wildfires and 14 residential fires on the
road since 2005. See Arger Dec. at Exhibits 3 & 4. Furthermore, Mrs. Hallett testified about 2
different fires occurring very near to the Applicant that were both caused by people. The first, in
2003, was started by a careless individual who discarded a cigarette out the window of a vehicle.
Feb. 10 Transcript at pp. 42-43. The second, in 2005, was caused by the combination of dripping
oil and a hot exhaust pipe of a car, which quickly sparked a fire in the dry brush alongside of the
road near the Applicant’s driveway. Id. at pp. 39-42. As shown in official reports, namely the
CHP report provided by Appellants for a brief two-year period from 2013 to 2015, see P-Exhibit
VI G1, as well as the updated CalFire and CHP reports and the Napa Sheriff’s reports that compose
the Newly Discovered Evidence, see Arger Dec. Exhibits 1-6, demonstrate that there are
numerous drunk driving incidents (41 over the course of three years — see Arger Dec., Exhibits 1,
2, 5, & 6), traffic collisions, traffic stops, and reckless drivers on Soda Canyon Road (75 over the
course of approximately four years — see Arger Dec., Exhibits 1, 2, 5 & 6) as reported by the CHP
and Napa Sheriff’s Department, making it a very real possibility that any winery tourist could
easily cause a similar fire simply by careening off the road and exposing a hot exhaust system to
dry brush. Thus, contrary to the conclusion in the Decision, it is not any stretch of the imagination
to envision a circumstance in which a tourist going to the Applicant’s location, who is unfamiliar
with the road, and is unaware of the extreme fire danger on Soda Canyon, could easily start a fire
by either flicking a cigarette out the window, or crashing into some dry brush on the side of the
road. Both of these circumstances have happened recently on Soda Canyon Road and simply

because Appellants do not have specific evidence of a wine tourist visiting the Applicant’s
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location, which has been operating under an interim permit for just over a year, who started a fire,
does not mean that these same tourists could not easily do so in the near or distant future. This,
in turn, is detrimental to the public welfare because the safety of all other current users of the road
will placed in jeopardy when seeking to escape such a horrific incident. As to the Decision’s
reliance on the Department’s investigation, the evidence presented by Appellants in the form of
documents and reports from CalFire, see P-Exhibit VI H 1-5; Arger Dec. Exhibits 3 & 4, which
are readily available to the public (and thus the Department), demonstrates that the Licensing
Representative’s two phone calls to former Chief Fire Marshall Barry Biermann in January 2015
and January 2016, respectively, and another to Fire Marshall Joe Peterson on February 1, 2016,
wherein she did not relay any of the Appellants’ concerns or mention, let alone provide, any of
their voluminous documents relating to fire safety, see July 15 Transcript at p. 52, Feb. 10
Transcript at 2 pp. 21, 222, 228-31, 244, 246-47, were wholly inadequate to be considered a
“thorough investigation™ as required by Business and Professions Code section 23958. Moreover,
both the Licensing Representative and counsel for the Department repeatedly stated that “fire is
not a concern with the ABC.” Feb. 10 Transcript at p. 231; see also Id. at p. 60 (wherein the
Department’s counsel objects to the introduction of fire-related documents on Soda Canyon Road
because “the designation of fire is not in ABC’s jurisdiction...”). This appears to be a common
position taken by the entire Department, including its administrative law judges, as even Judge
Sakamoto acknowledged that “basically everyone in the room realizes this is a place where there
have been brush fires in the past.” Feb. 10 Transcript at p. 48. But how could a “thorough
investigation” on the legitimate fire safety concerns that exist on Soda Canyon Road be completed
by the Department when the Department claims it is “not a concern” of theirs? The obvious answer
is that it cannot, and verifies how inadequate the investigation, and the Decision’s reliance thereon,
really was. Furthermore, the Decision inserts a dismissive footnote regarding Chief Doug
Christian’s letter to the Department that he provides a “somewhat contrarian viewpoint,” see
Decision at 8, § 6, fn. 10. This footnote — the only mention of Chief Doug Christian’s letter, or
any of Appellants’ overwhelming evidence relating to fire in the entire Decision — is truly

astounding. Chief Christian’s letter is much more than a “somewhat contrarian viewpoint;” in
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fact, it is a complete contradiction of the Department’s conclusion on the subject of fires. As
discussed above, Mr. Christian has lived on Soda Canyon Road for 29 years and specifically
addressed all of the dangers relating to traffic, safety, and fires that would be posed by the addition
of more winery tourists on this road. See P-Exhibit IL. In contrast, the Department’s investigation
involved three phone calls, which did not relay any of the Appellants’ concerns or mention, let
alone provide, any of their voluminous documents relating to fire safety, but appear only to have
involved a brief conversation regarding “fire related concerns over Applicant’s premises.”
Decision at 8, § 6 (emphasis added); Feb. 10 Transcript at pp. 229-31, 244, 246-47. Again, in
light of the overwhelming fire danger that exists on Soda Canyon Road, a decision on this license,
particularly as it relates to fire, cannot be placed in a vacuum. Fire danger exists along the entire
road, and must be considered as an essential part of this decision. Inlight of the above, the Appeals
Board should reverse and remand the decision with direction to the Department that it must come
to a position contrary to that of the Decision and the Department’s Licensing Representative, as
Appellants’ produced evidence from (1) the State’s own fire agency in the form of several reports,
maps and other documents, AND (2) the Chief of the Soda Canyon Volunteer Fire Department,
leading to the exact opposite conclusion.

Conclusion of Law #7'": While Appellants are somewhat unclear on this conclusion of

law, it appears to address the zoning discussions involving the Applicant’s “minor modification,”
where the entire Phase 1 to build a wine tasting facility was switched and eliminated in place of
Phase 2 to build the caves. It is Appellants’ understanding that this issue was resolved prior to the
February 2016 continued hearing. Nonetheless, it is also Appellants’ understanding that the
Applicant seeks a Type 02 license in order to host wine tasting visitors on premises and conduct
retail sales of its wine-related products. See State’s Exhibit 2 at 2-3. While this facility may have
been approved as part of the conditional use permit, the Department has the authority and
discretion to deny any part of the applied for license, including all wine tastings and retail sales,

which, at the very minimum, is what Appellants seek here.

'" The Decision skips from “6” to “8.” Appellants have simply renumbered “8” to <7.”
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2. Decision’s Findings of Fact & Conclusions of Law: Current Form

In the alternative, and even despite the erroneous exclusions of highly relevant evidence
and gaping omissions and misinterpretations of critical evidence discussed above, even the
lackluster findings s#ill do not support the Decision’s determination to grant the applied-for license
in its current form.'

By way of specific example, findings 7 and 8 in the Decision indicate that the road dead-
ends, is narrow, has blind curves, has no shoulders in many areas, has not been re-paved since the
1980s, has no plans for future improvements, is home to many homes and vineyards, is used by
residents, guests, vineyard workers and is frequented by large 18-wheeled trucks carrying supplies
and equipment to existing properties. See Decision at p. 4, 99 7-8. Importantly, even the Decision
recognizes that “[i]f a large truck stalls, it may effectively block passage on the road to all.” Id. at
p- 4, 9 8. The Decision further recognizes that several Appellants are part of the wine business,
and testified that “added car and truck traffic on Soda Canyon Road due to more vineyard related
workers, visitors, and commercial traffic . . . will only be the source of more traffic congestion on
Soda Canyon Road” if another winery with winetasting privileges is allowed. Id. at p. 5, 13, As
testified to by Appellants, and as demonstrated in admitted evidence, semi-trucks have overturned
and blocked the entire roadway for over five hours, trapping residents and visitors. Id. at 415. In
light of these facts, the pertinent question then becomes what happens when another such incident
occurs and there is a large fire or other emergency incident in which not only can residents not
escape, but now winery visitors also cannot escape. In short, the Department found, but
deliberately ignored in its Decision the dangers created by additional traffic to the roadway,
especially when drivers likely will have been imbibing alcohol. Thus, even under the Decision’s
own paltry findings, the road is dangerous, thereby confirming that the issuance of the applied-for
license in its present form would be contrary to the public welfare or morals because of the safety
dangers posed by another winery with winetasting privileges.

In addition, the Decision recognizes that “[s]everal of the Appellants are long-time
residents of Soda Canyon...[and that] they moved there because it was remote. . . [and] they

desired its quiet environment and the rural lifestyle it offered.” See Decision at p. 5, § 13. This is
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the exact reason Appellant Lynne Hallett moved to her home on Soda Canyon, and as recognized
in the Decision, “[s]ounds, such as voices from Respondent’s site, can be heard at that residence.”
Id. atp. 4,9 9; see also Feb. 10 Transcript at p. 18. Even though the Decision does not emphasize
the fact that entire conversations from the Applicant’s location can be heard in Mrs. Hallett’s
bedroom, see Feb. 10 Transcript at pp. 20-21, 70-71, the findings still recognize that the quiet
enjoyment of the nearest neighbor will be unduly interfered with if the license is granted in its
current form.

Accordingly, for these and other similar reasons, even under the Decision’s paltry findings,
the Decision is not supported by the findings.

E. The Department’s Findings are NOT Supported by Substantial Evidence in Light of
the Whole Record

Under Business and Professions Code section 23084(d), the Appeals Board may review a
decision of the Department when the findings are not “supported by substantial evidence in light
of the whole record.”

As explained thoroughly above, the Department’s findings in this matter are not supported
by substantial evidence in light of the whole record because the Decision omits any reference to
or discussion of numerous critical pieces of Appellants’ testimony and admitted evidence, and
misinterprets numerous factual issues testified to by Appellants during the three-day hearing. See
sections IV B, C, and D, above. Had such evidence been included, clarified, and/or considered,
the Department should have reached the exact contrary position as set forth in the Decision.
Appellants do not recount all of the omissions and misinterpretations in detail here, but do
emphasize several key points.

First, the Decision fails to recognize the total inadequacy of the investigation conducted by
the Department’s Licensing Representative (see sections IV C, at pp. 32,-33, and IV D, at pp. 54-
59, 61-62, 68-69, above), particularly in light of the overwhelming evidence produced by
Appellants with regard to traffic, fire, and other safety-related incidents. Appellants produced
detailed statistics, charts, maps, and statements from the CHP, CalFire, the Chief of the Soda
Canyon Volunteer Fire Department, and the County of Napa that demonstrate Soda Canyon Road,

especially because of its dead-end, steep, and serpentine nature, is and will continue to be a very
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dangerous road with a high number of emergency incidents and very high fire danger. For
example, Soda Canyon Road was determined by the 2007-2008 Napa County Grand Jury to have
the “second highest rate of incidents in Napa County,” with 594. See P-Exhibit VI H6. The
evidence from the CHP, CalFire, and the Napa Sheriff’s Department, as well as the testimony of
numerous Appellants showed that the road has only gotten worse over the last several years in
both its physical condition and the number of accidents thereon. See P-Exhibit V A1 -V E
(statistics of increasing amounts of traffic on Soda Canyon Road); P-Exhibits VI A (video
showing road), VI C 1-20 (photographs of Soda Canyon Road heading north/east away from
Silverado Trail), VI D7-13 (photographs of Soda Canyon road heading south/west toward
Silverado Trail); Feb. 9 Transcript at pp. 37-38, 71-73, 115-20, 124-28, 168, 172, 177, 181; Feb
10. Transcript at pp. 85-86, 98, 100, 103-06, 118-19, 154, 205-11; Feb. 11 Transcript at pp. 17-
18 (testimony of multiple Appellants and witnesses describing the dilapidated condition of Soda
Canyon Road); see also Arger Dec., Exhibits 1-7. Incredibly, however, the eight-page decision
ignores virtually all of these crucial facts and statistics, instead relying almost entirely on the
inadequate investigation conducted by the Department and a lackluster approval process from the
County of Napa. In light of the whole record, and especially when considering all of the evidence
produced by Appellants, the findings are completely un-supported by substantial evidence, and it
is impossible to comprehend how the Department, and particularly the Licensing Representative,
never changed its position that this license should be granted without conditions.

Second, the Decision omits any detailed discussion of how audibly Appellant Lynne
Hallett, the nearest neighbor, can hear any and all activity at the Respondent’s site from her
bedroom window, especially the conversations of winetasting tourists before, during, and
particularly after a winetasting event. See Feb. 10 Transcript at pp. 18, 70-71. The Decision also
omits the fact that on several occasions per year, winetasting events will be held late into the night,
creating additional noise that will be heard by nearby neighbors. See State’s Exhibit 2 at 2-3.

Third, the Decision makes no mention of three separate instances of highly questionable

conduct by the Applicant in a short period of time, which could be highly indicative of future
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behavior if the Applicant is granted a Type 02 license without restriction. See section XXX, above
at pp. 45-46.

Based on the above, as well as other omissions and misinterpretations of fact not
specifically mentioned here, the Department’s findings are not supported by substantial evidence
in light of the whole record, as is required by Business and Professions Code section 23084(d),
providing further grounds for a review by the Appeals Board.

V. CONCLUSION

In consideration of all of the reasons described in detail above, Appellants respectfully
request the Department’s Decision be reversed and remanded because (1) there is highly relevant
evidence that was improperly excluded at the hearing before the Department, (2) there is highly
relevant evidence that could not have been produced before the hearing even despite reasonable
diligence, (3) the Decision is not supported by the findings, and in the alternative, even with the
erroneous exclusions of highly relevant evidence and gaping omissions and misinterpretations of
critical evidence, the lackluster findings still do not support the Decision’s determination to grant
the applied-for license; and (4) the Department’s findings are not supported by substantial evidence
in light of the whole record.

Moreover, through the testimony of the Licensing Representative, the Department’s
counsel, and the Department’s written Decision, it is clear that the Applicant’s license was
considered in a vacuum without any consideration for all of the incredible number of incidents and
accidents that occur along the entire length of the dead-end, dilapidated, and dangerous Soda
Canyon Road. To do so completely subverts the intention of Article XX, section 22 of the
California Constitution, which requires the Department to deny licenses when it would be contrary
to the public welfare or morals, which are very broad considerations and cannot be limited to a
single issue or property without taking into consideration the greater community and public who
live on and otherwise utilize Soda Canyon Road.

Accordingly, the Department has not proceeded in the manner required by law, and
Appellants respectfully request the Decision be reversed and remanded with instructions to either

deny the Type 02 license outright, or impose conditions that there be (1) no sales of alcoholic
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beverages on-site, and (2) no on-site tasting privileges for members of the public as is the case

with the Astrale e Terra Decision issued by the Department nearly twenty years ago.

Dated this 17" day of August, 2017.

ROBERTSON, JOHNSON,
MILLER & WILLIAMSON

By: %‘A GA/

Antheny G. Arger, Esq. >
Appellant and Attorne Appellants
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PROOF OF SERVICE

I declare that I am over the age of eighteen years and not a party to this action. I am
employed in the City of Reno, Washoe County, and my business address is 50 W. Liberty Street,
Suite 600, Reno, NV 89501. On August 17, 2017, I caused to be served the attached document:
APPELLANTS’ OPENING BRIEF ON APPEAL; MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT THEREOF on the following parties and/or their attorney(s) of

record:

Alcoholic Beverage Control Appeals Board
300 Capitol Mall

Suite 1245

Sacramento, CA 95814

Via Certified U.S. Mail

Jacob Rambo, Chief Counsel
Heather Hoganson, Esq.

Dept. Of Alcoholic Beverage Control
3927 Lennane Drive, Suite 100
Sacramento, CA 95834-2917

Via U.S. Mail

Relic Wine Cellars, LLC
P.O. Box 327

St. Helena, CA 94574-0327
Via U.S. Mail

Strike & Techel
Alcoholic Beverage Law
556 Commercial Street

David R. Heitzman
23 Rockrose Court
Napa, CA 94558
Via Electronic Mail

Lisa Hirayama

16 Dogwood Court
Napa, CA 94558
Via Electronic Mail

William Hocker

2460 Soda Canyon Road
Napa, CA 94558

Via Electronic Mail

Meah Muzquiz

3354 Soda Canyon road
Napa, CA 94558

Via Electronic Mail

Anne Palotas

San Francisco, CA 94111 3354 Soda Canyon Road
Via U.S. Mail Napa, CA 94558

Via Electronic Mail
Yeoryios C. Apallas, Esq.
4054 Silverado Trail Alan Shepp
Napa, CA 94558 3580 Soda Canyon Road
Via Electronic Mail Napa, CA 94558

Via Electronic Mail
Lawrence Carr
16 Dogwood Court Diane Shepp
Napa, CA 94558 3580 Soda Canyon Road
Via Electronic Mail Napa, CA 94558

Via Electronic Mail
Lynne M. Hallett
2444 Soda Canyon Road Jim Wilson
Napa, CA 94558 5000 Monticello Road
Via Electronic Mail Napa, CA 94558

Via Electronic Mail
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B BY FIRST CLASS MAIL: I am readily familiar with my employer’s practice for the
collection and processing of correspondence for mailing with the U.S. Postal Service. In
the ordinary course of business, correspondence would be deposited with the U.S. Postal
Service on the day on which it is collected. On the date written above, following ordinary
business practices, I placed for collection and mailing at the offices of Robertson, Johnson,
Miller & Williamson, 50 West Liberty Street, Suite 600, Reno, Nevada, 89501,a copy of
the attached document in a sealed envelope, with postage fully prepaid, addressed as shown
on the service list. I am aware that on motion of the party served, service is presumed
invalid if the postal cancellation date or postage meter date is more than one day after the
date of deposit for mailing contained in this declaration.

O BY FACSIMILE: On the date written above, I caused a copy of the attached document
to be transmitted to a fax machine maintained by the person on whom it is served at the fax
number shown on the service list. That transmission was reported as complete and without
error and a transmission report was properly issued by the transmitting fax machine.

O BY OVERNIGHT MAIL: 1 am readily familiar with my employer’s practice for the
collection and processing of correspondence for overnight delivery. In the ordinary course
of business, correspondence would be deposited in a box or other facility regularly
maintained by the express service carrier or delivered to it by the carrier’s authorized
courier on the day on which it is collected. On the date written above, following ordinary
business practices, I placed for collection and overnight delivery at the offices of
Robertson, Johnson, Miller & Williamson, 50 West Liberty Street, Suite 600, Reno,
Nevada, 89501, a copy of the attached document in a sealed envelope, with delivery fees
prepaid or provided for, addressed as shown on the service list.

E BY ELECTRONIC MAIL: On the date written above, I caused a copy of the attached
document to be transmitted to an e-mail address maintained by the person on whom it is
served at the e-mail address shown on the service list. That transmission was reported as
complete and without error and a transmission receipt was properly issued by the
transmitting computer.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct and that this document was executed on August 17, 2017, at Reno,
Nevada. J

Eileen Conners,
an Employee of Robertson, Johnson, Miller & Williamson
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Ex. No.
1

Description

Appellant’s Motion to Supplement the Record with Newly

Discovered Evidence
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Anthony G. Arger, Esq. (SBN 304483)
ROBERTSON, JOHNSON,

MILLER & WILLIAMSON

50 W Liberty Street, Ste. 600

Reno, NV 89501

Telephone: (775) 329-5600

Facsimile: (775) 348-8300

Email: anthony@nvlawyers.com

Yeoryios C. Apallas, Esq. (SBN 53076)
APALLAS LAW GROUP

4054 Silverado Trail

Napa, CA 94558-1119

Telephone: (707) 320-3806

Email: yca@apallaslawgroup.com

Attorneys for Protestants/Appellants, Lawrence Carr, et al.

BEFORE THE ALCOHOLIC BEVERAGE CONTROL APPEALS BOARD
OF THE STATE OF CALIFORNIA

LAWRENCE CARR, ET AL, CASE NO: AB-9587

Protestants/Appellants
File: 02-548261
Reg: 15082334
Vvs.
MOTION TO SUPPLEMENT THE

RECORD WITH NEWLY
RELIC WINE CELLARS, LLC, DISCOVERED EVIDENCE
dba Relic Wine Cellars and
DEPARTMENT OF ALCOHOLIC Hearing Dates: July 16, 2015, November
BEVERAGE CONTROL, 16, 2015, February 9, 10, 11, 2016

Applicant(s) and/or Respondent(s)

TO THE ALCOHOLIC BEVERAGE CONTROL APPEALS BOARD (“Appeals
Board”), THE DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL (the “Department”),
RESPONDENT RELIC WINE CELLARS (“Applicant” or “Respondent”™), AND ITS
ATTORNEYS OF RECORD:

Protestants/Appellants LAWRENCE CARR, et al. (hereinafter “Appellants™), by and
through its counsel of record, Robertson, Johnson, Miller & Williamson, and Apallas Law
Group, hereby file this Motion to Supplement the Record with Newly Discovered Evidence

(*Motion”). This Motion is based on Appellants’ Opening Brief on Appeal; Memorandum of
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Points and Authorities in Support Thereof (“Opening Brief”), the declarations of Anthony G.
Arger, David J. Hallett, and Lauren Griffiths in support of the Opening Brief and the Motion
(collectively, “Declarations™), including supporting exhibits; all pleadings and papers on file in
the above-titled action; and any additional evidence, arguments, or authorities that the Appeals
Board may choose to hear.

Pursuant to California Business and Professions Code section 23084(e), the Appeals
Board may consider relevant evidence, which in the exercise of reasonable discretion, could not
have been produced. Under the California Code of Regulations, Title IV, Division 1.1, section
198, when a party requests a remand to the Department due to relevant evidence that could not
have been produced at the hearing before the Department with the exercise of reasonable
diligence, the requesting party must set forth in an affidavit:

(a) The substance of the newly-discovered evidence;

(b) Its relevancy and that part of the record to which it pertains;

(c) Names of witnesses to be produced and their expected testimony;

(d) Nature of any exhibits to be produced;

(e) A detailed statement of the reasons why such evidence could not, with due diligence,

have been discovered and produced at the hearing before the department

In accordance with these California laws, Appellants set forth their arguments as to why
newly discovered evidence should be admitted in the instant matter in the Opening Brief and the
Declarations in support thereof and in support of this Motion.

Based upon the arguments set forth therein, Appellants respectfully request that the
Appeals Board permit the sought after newly discovered evidence to supplement the existing

record on appeal.

Dated this 17" day of August, 2017.

Appellant and Attorney for Appellants
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PROOYF OF SERVICE

I declare that 1 am over the age of eighteen years and not a party to this action. I am
employed in the City of Reno, Washoe County, and my business address is 50 W. Liberty Street,
Suite 600, Reno, NV 89501. On August 17, 2017, I caused to be served the attached document:
MOTION TO SUPPLEMENT THE RECORD WITH NEWLY DISCOVERED
EVIDENCE on the following parties and/or their attorney(s) of record:

Alcoholic Beverage Control Appeals Board David R. Heitzman

300 Capitol Mall 23 Rockrose Court
Suite 1245 Napa, CA 94558
Sacramento, CA 95814 Via Electronic Mail

Via Certified U.S. Mail
Lisa Hirayama

Jacob Rambo, Chief Counsel 16 Dogwood Court
Heather Hoganson, Esq. Napa, CA 94558
Dept. Of Alcoholic Beverage Control Via Electronic Mail
3927 Lennane Drive, Suite 100
Sacramento, CA 95834-2917 William Hocker
Via U.S. Mail 2460 Soda Canyon Road
Napa, CA 94558
Relic Wine Cellars, LLC Via Electronic Mail
P.O. Box 327
St. Helena, CA 94574-0327 Meah Muzquiz
Via U.S. Mail 3354 Soda Canyon road
Napa, CA 94558
Strike & Techel Via Electronic Mail
Alcoholic Beverage Law
556 Commercial Street Anne Palotas
San Francisco, CA 94111 3354 Soda Canyon Road
Via U.S. Mail Napa, CA 94558
Via Electronic Mail
Yeoryios C. Apallas, Esq.
4054 Silverado Trail Alan Shepp
Napa, CA 94558 3580 Soda Canyon Road
Via Electronic Mail Napa, CA 94558
Via Electronic Mail
Lawrence Carr
16 Dogwood Corut Diane Shepp
Napa, CA 94558 3580 Soda Canyon Road
Via Electronic Mail Napa, CA 94558
Via Electronic Mail
Lynne M. Hallett
2444 Soda Canyon Road Jim Wilson
Napa, CA 94558 5000 Monticello Road
Via Electronic Mail Napa, CA 94558
Via Electronic Mail
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B BY FIRST CLASS MAIL: I am readily familiar with my employer’s practice for the

collection and processing of correspondence for mailing with the U.S. Postal Service. In
the ordinary course of business, correspondence would be deposited with the U.S. Postal
Service on the day on which it is collected. On the date written above, following
ordinary business practices, I placed for collection and mailing at the offices of
Robertson, Johnson, Miller & Williamson, 50 West Liberty Street, Suite 600, Reno,
Nevada, 89501,a copy of the attached document in a sealed envelope, with postage fully
prepaid, addressed as shown on the service list. 1 am aware that on motion of the party
served, service is presumed invalid if the postal cancellation date or postage meter date is
more than one day after the date of deposit for mailing contained in this declaration.

BY FACSIMILE: On the date written above, I caused a copy of the attached document
to be transmitted to a fax machine maintained by the person on whom it is served at the
fax number shown on the service list. That transmission was reported as complete and
without error and a transmission report was properly issued by the transmitting fax
machine.

BY OVERNIGHT MAIL: I am readily familiar with my employer’s practice for the
collection and processing of correspondence for overnight delivery. In the ordinary
course of business, correspondence would be deposited in a box or other facility regularly
maintained by the express service carrier or delivered to it by the carrier’s authorized
courier on the day on which it is collected. On the date written above, following ordinary
business practices, I placed for collection and overnight delivery at the offices of
Robertson, Johnson, Miller & Williamson, 50 West Liberty Street, Suite 600, Reno,
Nevada, 89501, a copy of the attached document in a sealed envelope, with delivery fees
prepaid or provided for, addressed as shown on the service list.

BY ELECTRONIC MAIL: On the date written above, I caused a copy of the attached
document to be transmitted to an e-mail address maintained by the person on whom it is
served at the e-mail address shown on the service list. That transmission was reported as
complete and without error and a transmission receipt was properly issued by the
transmitting computer.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct and that this document was executed on May 18, 2016, at Reno,

Nevada. ’
I Lowpe

Eileen Conners,

an Employee of Robertson, Johnson, Miller & Williamson
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