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l 11 I. INTRODUCTION

2 The County of Napa and the County Board of Supervisors ("County") and Mountain Peak

3 10 Vineyards, LLC (Mountain Peak Vineyards, LLC and alleged owner-real party Hua "Eric" Yuan

4 ll are referred to collectively as "Real Parties in Interest") respectfully submit that none of the post-

5 ll approval Atlas Fire information petitioner Soda Canyon Group presented is relevant evidence.

6 ll The question for the County under CEQA was whether there was substantial evidence in light of

7 ll the whole record before it that the Project may have a significant effect on the environment. The

8 ll Court's review of the County's approval under Public Resources Code Section 21168 is likewise

9 ll limited to consideration of whether the County's decision was supported by substantial evidence

10 ll in the record before it. CEQA Guidelines Section 15162(c) affirms this fundamental evidentiary

11 ll limitation by declaring that new information appearing after a project approval does not require

12 ll reopening of the agency's final approval, and such new information may be considered only in

13 ll connection with the next discretionary approval for the project, if any. Code of Civil Procedure

14 ll Section l 094.5(e)'s narrow exception for consideration of relevant extra-record evidence has

15 ll never been applied in a manner that would override CEQA's statutory scheme for agency fact-

16 ll finding, agency decision-making, and judicial review of those determinations to admit post-

17 ll approval "merits" evidence to contradict the evidence an agency relied on or to take account of

18 ll new enviromnental information. Given the significant public interest and statewide importance of

19 ll this issue, the County and Real Parties in Interest have concurrently filed a writ petition with the

20 ll Court of Appeal, First Appellate District, to review and correct the court's order.

21 The proffered post-approval Atlas Fire information also fails to constitute "new emergent

22 ll facts" for purposes of remand to the Board of Supervisors even under the standard formulated by

23 ll the court because the information is not "(a) relevant to the County's approval of the Project." It

24 ll further fails to provide information "(b) not exhibited by or materially different from those

25 ll exhibited by previous fires in the subject area."

26

27

28
2.-L-
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II. THE POST-APPROVAL ATLAS FIRE EVIDENCE IS NOT RELEVANT TO THE

COUNTY'S APPROVAL OF THE PROJECT

A. CEQA Guidelines Section 15162(c) Does Not Require the County to Reopen
Its Approval of the Proiect with the Post-Approval Atlas Fire Evidence.

The post-approval Atlas Fire evidence is irrelevant to the County's approval of a Negative

Declaration for the Project because the County may only consider new information that surfaces

when the next discretionary approval for the Project is proposed, if any. Section 15162(c) provides:

"Once a project has been approved, the lead agency's role in project
approval is completed, unless further discretionary approval on that
project is required. Information appearing after an approval does not
require reopening of that approval. If after the project is approved,
any of the conditions described in subdivision (a) occurs, a
subsequent EIR or negative declaration shall only be prepared by the
public agency which grants the next discretionary approval for the
project, if any."

Fort Mojave Indian Tribe v. Dept. of Health Services (1995) 38 Cal.App.4th 15 74

observed that Section 1 094.5(e) has been applied under limited circumstances to allow admission

of evidence which came into existence after an adjudicatory agency hearing involving loss of an

important right. The court concluded, however, the proffered post-approval CEQA evidence was

untimely. (Id. at 1595-96.) Fort Mojave held, inter aha, that under CEQA Guidelines Section

151 62(c) new information appearing after a project approval does not require reopening of that

approval but may only be considered in connection with subsequent discretionary approvals, if

any. (Id at 1597.) Thus, post-approval evidence of the Atlas Fire is not relevant to and cannot

serve as the basis for challenging the County's approval of the Project.

B. Judicial Review of the County's Approval is Limited to the Record Before the
County at Proiect Approval.

Under CEQA, a public agency is required to "deterrnine whether a project may have a

significant effect on the environment based on substantial evidence in light of the whole record."

(Pub. Res. Code, §21082.2.) Pursuant to Public Resources Code Section 21168, judicial review

of an agency's CEQA decision is limited to whether the agency's decision was supported by

substantial evidence. Under these CEQA standards, the inquiry for the County Board of

Supervisors was, and the court's review is limiteG to, whether there was substantial evidence that
RESPONDENTS AND REAL PARTIES IN INTEREST SUPPtEMENTAL BRJEFING PURSUANT TO
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l

2

the Project may have significant impact on the environment based on the record before the

County at the time of Project approval. Judicial review does not extend to whether the County

3 reached the correct decision in light of evidence that was not in the record before the County.

4 (Architectural Heritage Ass'n v. County of Monterey (2004) 122 Cal.App.4th 1095, 1110 (the

s agency must make its determination based solely on the record before it at the time it makes its

6 decision which precludes admission of post-decision evidence).) l

7 Similarly, with respect to asserted impacts on public health, safety, and welfare, agency

8 decisions must be upheld unless it has been established no reasonable municipality could have

9 reached the same decision. (See Kutzke v. City of San Diego (2017)11 Cal. App. 5th 1034, 1042.)

to Courts do not "micromanage" agency decisions, but simply decide whether the agency considered

11 the applicable policies and the extent to which the proposed project conforms with those policies,

12 whether the agency made appropriate findings on this issue, and whether those findings are

13 supported by substantial evidence. (Id., citing Toigo v. Town of Ross (1998) 70 Cal.App.4th 309,

14 317.) The inclusion of the post-fire Atlas Fire evidence clearly indicates that the court is second-

15 guessing the County's decision, especially after acknowledging that the administrative record is

16 "replete" with evidence regarding the history of fires and risk of future fires.

17

18

19

20

21

22

23

24

25

26

27

28

' The County and Mountain Peak respectfully disagree with the court's conclusion that Western
States Petro7eum Assn. v. Superior (:ourt (1995) 9 Cal. 4th 559 does not mandate the exclusion of
post-approval Atlas Fire information in CEQA cases. Western States held that any exception to
;he general role barring extra-record evidence is limited to evidence that existed 5efore the
agency made its decisi'6n and in the exercise of reasonable diligence could not have been
presented before the decision was made. While Western States involved a CEQA case reviewed
under Public Resources Code Section 21168.5 rather than Section 21168, application of the
substantial evidence standard under both statutes is the same and the case is therefore instructive
on why post-approval "merits" evidence is not admissible in a CEQA case. The Court explained
that it -would never be proper in CEQA cases to look to evidence that was not before the agency at
the time it made its decision because-the only evidence that is relevant to the question of whether
there was substantial evidence to support an agency's decision under CEQA is that which was
before the agency at the time it made-its decision. -(Id. at 573, fn.4.) The Court also made clear
that "extra-recora evidence can never be admitted merely to contraaict the evidence the
administrative agency reliecl on in making a quasi- legislative decision or to raise a question
regarding the wiThdom of that decision." (:]d. at 579.) The principles the court articulated in
Western-States for determining whether extra-record evidence is admissible are also essentially
the same in an administrative mandarnus action. (Cadiz Land Co., Inv. v. Rail Cyde, L.P. (2000)
83 Cal.App.4th 74, 120.) ?4?

RESPONDENTS AND REAL PARTIES IN mTEREST SUPPLEMENTAL BR}EFmG PURSUANT TO
COURT'S ORDER'GRANTING PET.'S MOT. TO AUGMENT RECORD

143809875.5



1 The County here found and concluded on both fronts that substantial evidence supported

2 ll the County's analysis of fire hazards in the Project area, including: construction and operation of

3 ll the Project would not substantially change the fire protection or emergency response setting; the

4 ll Project had been designed and conditioned to meet County fire safety standards; the Project

s ll contained substantial areas of reduced fire hazard because most of the Project site was planted in

6 ll vineyards which do not represent a significant fuel source for wildland fire; the Project would not

7 ll present a significant fire risk due to its setting and fire restrictive construction and would not

8 ll interfere with planning or response to wildland fire; and the Project may nominally improve fire

9 ll safety by providing tanked water on-site and available for fire protection on-site, fire hydrants and

10 ll an area within the ventilated caves to shelter in place. (AR 8, 14-18, 44, 51, 57, 85-87. 355-56,

11 ll 364, 583-586, 678, 683, 903, 949, 952, 958, 973-77, 987, 1115-17, 1718-19, 2186-2200, 2737,

12 11 2753-54, 2780-81, 2788, 3447, 3454, 3457, 3460, 3480-84, 3524, 3529, 3573.)2

13 Section l 094.5(e)'s limited exception for consideration of relevant extra-record evidence

14 ll does not authorize any of the proffered post-approval Atlas Fire information because post-

15 il approval information is not relevant to the standard of review: whether the County's Findings

16 ll were supported by substantial evidence in the record before it.

17 C. The Post-Approval Information Also Is Not Relevant Evidence Under the
Court's Relevance Standard.

18

19
In its Order, the court devised the following standard for determining whether post-

20
approval Atlas Fire information constitutes new relevant evidence within the meaning of Section

21
1094.5(e):

22

23

24

25

26

27 ll 2 The court's Order acknowledged that "[tlhe Administrative Record is replete with evidence,
.. ll analysis, discussion, and conclusions to the history of fire, and the risk of future fire in the area."
28 Order at p. 9. s-.)-
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"Proffered Atlas Fire materials meet this requirement where they
evidence a characteristic of the Atlas Fire that is both (a) relevant to
Respondent's decision in this matter, and; (b) not exhibited by or is
materially different from those exhibited by previous fires in the
subject area."

The post-approval evidence submitted by the Petitioner includes: declarations from



l ll individuals impacted by the Atlas Fire describing their evacuation; unofficial maps purportedly

2 ll showing the boundaries of the Atlas Fire; excerpts from the Atlas Damage Inspection Report; a

3 ll CalFire incident fact sheet regarding the Atlas Fire; news articles regarding the Atlas Fire;

4 ll photographs and URL links to videos purportedly showing the aftermath of the fire; post-approval

s ll electronic communication from a Napa County Supervisor; and electronic messages shared on

6 ll social networking platforms. For the reasons discussed herein and identified below, none of the

7 ll post-approval Atlas Fire evidence is relevant to the County's approval of the Project or

8 ll demonstrates a characteristic of the Atlas Fire that is materially different from other fires in the

9 ll subject area, evidence of which is already included in the record.

10

11 ll Declaration of Cynthia Grupp-Ms. Gmpp, a resident of Soda Canyon Road, testified at public

12 ll hearings conducted in this matter by the Planning Cornrnission on July 20, 2016, and the Board

13 ll on May 23, 2017, and her testimony is already part of the administrative record. (See e.g., AR

14 ll 3480-84.) Ms. Grupp's whereabouts on the night of the fire, how she learned about it, her and her

15 il neighbors' actions and observations on the fire's effects in the area and on her own property, and

16 ll her statements to the Board (at an unrelated post-fire public hearing) are irrelevant to the

17 ll County's approval of the Project3 or any potential impact of the Project on the environment.4

18 Other information offered by Ms. Gmpp is not the type that, in the exercise of reasonable

19 ll diligence, could not have been produced at the Project hearing (e.g., location of Ms. Grupp's

20 ll home, service with the Soda Canyon Volunteer Fire Department and CalFire training, opinions

21 ll regarding the safety of seeking refuge in a wine cave. Ms. Gmpp acknowledged that she had

22 ll testified before the County about Soda Canyon Road's location in a "very high fire hazard

23

3 As is the case with all post-approval information and declarations submitted by Soda Canyon
24 Group regarding the Atlas Fire,-Ms. Gmpp's declaration is irrelevant to the County's approval of

the Project because CEQA does not require the County to reopen its Project approval due to new.o reope
intradici25 ll information. Nor may such information be invoked to-contradict the County's findings or to

ll questicn the wisdom of its decision.
26 11 'Thp pfFpr.t ri'F pyiqtino prinrlitirins irThe effect of existing conditions in the environment on a project are not subject to CEQA.

(California Building Industry Association v. Bay Area Air Quality Management District, (2015)
27 ll 62 Cal.4th 369, 38(S-87 ("In-light of CEQA's text and structure, we concl'mde that CEQA generally
.. ll does not require an analysis of how existing enviromnental conditions will impact a project's
28 ll futureusers'orresidents'.") - ?6?
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l ll severity" zone as designated by CalFire (the worst severity rating), and had stated that the Soda

2 ll Canyon area had suffered "numerous, largescale and devastating wildfires dating back to the

3 ll 1 860s" and likened the devastation of the Atlas Fire (which she characterized as "predictable") to

4 11 thoseearlierfires.

s Ms. Grupp's information did not purport to describe any characteristic of the Atlas Fire

6 ll that was materially different from other fires in the subject area. Ms. Grupp could offer no more

7 ll than speculation regarding visitors to Mountain Peak as potentially causing another "devastating

8 ll wildfire", or impeding escape efforts when such wildfire occurs.

9 ?Notably, the Board considered egress and rescue issues and determined that the evidence

10 il supported its finding that the Project would not have a detrimental effect on the ability of visitors

11 ll or residents to evacuate from the site. (AR 14-19.)

12

13 ll Declaration of David Hallett-Mr. Hallett also is a Soda Canyon Road resident who testified in

14 ll comiection with the Project public hearing process. (AR 646, 1626, 2194, 3477-83.) Mr. Hallett's

15 ll and his wife's whereabouts, manner of learning of the fire, the lack of prior warning, the

16 il circumstances of his evacuation, contacts with neighbors, and other actions and observations on

17 ll the night of the Atlas Fire, and photograph and description of the condition of his home and the

18 ll subject area after the fire are irrelevant to the County's decision or any potential impact of the

19 ll Project on the environment. Nor does this information evidence any characteristic of the Atlas fire

20 ll that was materially different than any prior fires in the subject area, evidence of which is already

21 ll included in the record. Indeed, Mr. Hallett alluded to the conversation with a neighbor who had

22 ll survivedfourpreviousfires.

23 Other information offered by Mr. Hallett, who testified before the County regarding the

24 ll Project (e.g., the location and pre-fire photographs of his home) could have been presented to the

25 ll County at the time of decision.

26

27 ll Amber Manfree-Ms. Manfree submitted voluminous documents and offered testimony in

28 ll connection with the County's public hearings on%he Project. (AR 1508-24, 1557-58, 1672, 2212,
RESPONDENTS AND REAL PARTIES IN INTEREST SUPPLEMENTAL BRJEFING PURSUANT TO
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l ll 3498-3505.) Her CV, to the extent not introduced in prior testimony, could have been produced

2 ll at the Project hearing. The historical fire-related information referenced in her declaration and

3 ll from which Ms. Manfree produced various mapping information (Soda Canyon Road Regional

4 ll Fires Map and Soda Canyon Road Service Area Fires Map) was compiled from existing source

s ll infomiation and could have been produced before the Project hearing. Ms. Manfree

6 ll acknowledged that fire perimeters for fires 10 acres and greater on public and private lands in

7 ll California, were available dating back to 1878. None of this information is relevant to any

8 ll potential impact of the Project. The Soda Canyon Road Darnage Assessment Map Ms. Manfree

9 ll created that shows among other information, the perimeter of the Atlas Fire, also is irrelevant

10 ll because it does not describe any characteristic of the Atlas Fire that was materially different from

11 ll previous fires in the subject area, evidence of which is already included in the record.

12

13 ll Declaration of Linda Savoie-Ms. Savoie, a resident of Soda Canyon Road, described her

14 ll personal experiences the night of the Atlas Fire, the circumstances of her evacuation, and

15 ll observations of the subject area after returning to her property after the fire. Ms. Savoie's

16 ll declaration about post-fire events provides no information that is relevant to whether the County's

17 ll decision on the Project was supported by substantial evidence or whether the Project may

18 ll significantly impact the environment. Nor does the information Ms. Savoie relates provide any

19 ll evidence regarding any characteristic of the Atlas fire that was materially different than prior fires

20 ll in the subject area, evidence of which is already included in the record.

21

22

23

24

25

26

27

28

Declaration of Glenn Schreuder-Mr. Schreuder is a Soda Canyon Road resident and one of

four appellants of the decision of County Planning Comrnission approving the Project. Mr.

Schreuder testified at the public hearing on the Project and that testimony is part of the

administrative record. (AR 2152, 3461-69.) Like other residents, Mr. Schreuder provided post-

fire information regarding his personal e'xperiences. Mr. Schreuder's whereabouts at the time of

the fire, his intimate knowledge of Soda Canyon Road, the circumstances of his evacuation, his

observations on the night of the Atlas Fire, the lagk of damage to his home and recounting of
RESPONDENTS AND REAL PARTIES IN mTEREST SUPPLEMENTAL BRIEFI'NG PURSUANT TO
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l ll purported post-fire comments by others about the wisdom of the County's approval of a winery

2 ll on Soda Canyon Road are not relevant to whether substantial evidence supported the County's

3 ll approvaloftheProject.

4 Nor did Mr. Schreuder provide any information that evidenced a characteristic of the

s ll Atlas Fire that was materially different than previous fires in the subject area, or regarding fire

6 ll danger generally that could not have been produced at the public hearing on the Project. Mr.

7 ll Schreuder, whose family lost its home in the 1981 Atlas Fire, acknowledged that he was "well

8 ll aware of' fire risks in the subject area, that the Atlas Fire was similar to previous fires (the Atlas

9 ll Fire evidenced "a pattern I had seen twice before during fires in lower Soda Canyon within the

10 ll last decade") and that the risks accordingly were predictable. The Court acknowledged that the

11 ll "record is replete" with evidence of the fire hazard, including some of the same information that

12 ll Mr. Schreuderprovideshere.

13

14

15

16

17

18

19

20

21 ll Declaration of Anthony Arger-Mr. Arger is one of the attorneys for the petitioners. His family

22 ll also maintains a residence on Soda Canyon Road in proximity to the Project. Attached to Mr.

23 ll Arger's declaration are numerous exhibits referenced in the various declarations petitioner

24 ll submitted: photographs of Shelle Wolfe of fire conditions (Ex. 2); photographs allegedly taken

25 ll by, in the presence of or with the knowledge of attorney Arger before, during or after the Atlas

26 ll Fire in October 2017 purporting to show Soda Canyon comparative conditions (Ex. 3) or

27 ll purported before and after photographs of the Mountain Peak project site (Ex. 4); the three maps

28 II of the Atlas Fire created by Amber Manfree, and,rnap images of the Atlas Fire created and/or
RESPONDENTS AND REAL PARTIES IN INTEREST SUPPLEMENTAL BRJEFnslG PURSUANT-T?C)
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Declaration of Shelle Wolfe-Ms. Wolfe is a Soda Canyon Road resident who was able to

evacuate during the Atlas Fire and whose home was not damaged or destroyed. Ms. Wolfe's

account of her evacuation and her observations of the Atlas Fire are not relevant to whether

substantial evidence supported the County's approval of the Project. Ms. Wolfe further provides

no evidence regarding a characteristic of the Atlas Fore that was materially (or at all) different

than previous fires in the subject area, evidence of which is already included in the record.



l ll maintained by CalFire (Ex. 5); Ms. Manfree's curriculum vitae (Ex. 6); excerpts from Ms.

2 ll Manfree's Atlas Damage Inspection Report showing the buildings damaged or destroyed in the

3 ll Atlas Fire (Ex. 7); a CalFire incident fact sheet pertaining to the Atlas Fire (Ex. 8); a Napa Valley

4 ll Register article dated October 29, 2017 that described two individuals who perished in the Atlas

s ll Fire (Ex. 9); a Wall Street Journal article dated October 16, 2017 reporting the fires in Sonoma

6 ll and Napa Counties (Ex. 10); a "Next Door Soda Canyon" connecting neighborhoods post of

7 ll Glenn Schreuder on the morning of October 8, 2017, warning neighbors of extreme fire danger

8 ll that day (Ex. 11 ); emails from County Supervisor Alfredo Pedroza, including excerpts from his

9 ll September 2018 Newsletter, addressing the topic of Remote and Rural Wineries in the Napa

10 ll Valley in a Board meeting held on September 25, 2018 (Ex. 12).

11 The Exhibits attached to Mr. Arger's declaration (many of which are referenced in

12 ll petitioner's other declarations) provide no information that is relevant to whether the County's

13 ll decision on the Project was supported by substantial evidence in the record before it or whether

14 ll the Project may significantly impact the environment. None of the referenced exhibits evidences a

15 ll characteristic of the Atlas Fire that was materially different than previous fires in the subject area

16 ll or provide information regarding fire danger generally that could not have been produced (and

17 ll indeed was produced) at the public hearing on the Project.

18 Mr. Arger was not present on Soda Canyon Road the night of the Atlas Fire. His account

19 ll of post-fire personal experiences and observations (video of the Atlas Fire's aftermath on Soda

20 ll Canyon Road, defend his family's and other nearby properties, and conversations with persons

21 ll who purportedly questioned the wisdom of the County having approved the Project) provides no

22 11 new relevant evidence under the Court's standard.

23 11 III. CONCLUSION

24

25

26

27

28

For the reasons discussed herein, none of the proffered post-approval information

regarding the Atlas Fire is relevant evidence that the County may or should consider under CEQA

and/or Code of Civil Procedure Section l 094.5(e).

-10-
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1
PROOF OF SERVICE

2 I, Connie Denning, declare:

3 I am a resident of the State of California and over the age of eighteen years, and not a party to

4 the within action or proceeding. My business address is 1195 Third Street, Suite 301, Napa, California

s
94559. On the date indicated below, I served the within document(s);

6

7

8

RESPONDENTS' AND REAL PARTIES IN INTERST'S SUPPLEMENTAL BRIEFING

PURSUANT TO COURT'S ORDER GRANTING PETITIONER'S MOTION TO AUGMENT

THE RECORD WITH POST-APPROVAL ATLAS FIRE EVIDENCE

9

10

[J by placing, or causing to be placed, the document(s) listed above in a sealed envelope with
postage thereon fully prepaid, in the United States mail at Napa County, California, addressed as
set forth below.

11

12

0 by placing, or causing to be placed, a tme copy thereof enclosed in a sealed envelope, by
registered or certified mail, return receipt requested, with postage thereon fully prepaid, in
the United States mail at Napa County, California, addressed as set forth below.

13

14
§ by transmitting via e-mail or electronic transmission to the person(s) at the e-mail address(es) set

forth below on this date before s :OO p.m.

15

16

17

18

19

20

Mark R. Wolfe

John H. Farrow

M. R. WOLFE & ASSOCIATES, p.c.
555 Sutter Street, Suite 405
San Francisco, CA 94102
mrw@,mrwolfeassociates.com

Anthony G. Arger
ROBERTSON, JOHNSON, MILLER &
WTT ,T ,TAMSON

50 West Liberty Street, Suite 600
Reno, NV 89501
anthony@,nvlawyers.com
aargerlaw%mail.com

21

22

23

Brien F. McMahon

PERKINS COIE LLP

505 Howard Street

San Francisco, CA 94105
BMcMahon@,perkinscoie.com

24

25

26

I declare under penalty of perjury that the foregoing is true and correct, and that this declaration

was executed on March 29, 2019, at Napa, California.

27

28 C?
Connie Dennin:


