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I. INTRODUCTION

The joint arguments made by Respondents Napa County and the Napa County Board of

Supervisors (collectively, “Respondent”) and Real Party in Interest Mountain Peak Vineyards,

LLC, Eric Yuan, and Hua Yuan (collectively, “MPV”) in opposition to Petitioner Soda Canyon

Group’s (“SCG”) Motion to Augment the Administrative Record (“Motion”) with (1) the pre-

decision Kamman Response Attachments and KC Engineering Report, and (2) New Evidence

pertaining to the 2017 Atlas Fire, fall far short of the mark.

Respondent and MPV misleadingly attempt to create a single, stringent standard of

review for both sets of evidence pursuant toWestern States Petroleum Assn. v. Superior Court (1995)

9 Cal.4th 559. However, this is inappropriate. The Kamman Response Attachments and KC

Engineering Report are pre-decision documents that require admission under either or both

Public Resources Code §§ 21167.6(e)(7) and 21167.6(e)(10), while the proper standard for the

New Evidence is set forth in Code of Civil Procedure §1094.5(e), as confirmed by Fort Mojave

Indian Tribe v. Dep’t of Health Servs. (1995) 38 Cal. App. 4th 1574. Under these proper standards

of review, both sets of evidence should be included in the administrative record of proceedings

(“AR”), and the matter remanded to Respondent for further consideration in light thereof.

II. ADDITIONAL FACTUAL BACKGROUND

As discussed in the Motion, Respondent held a meeting on September 25, 2018

(“September Meeting”) to address whether remote and rural “winery development is

appropriate and if so, how it should be regulated or changed in the future. Those questions

have been manifested in several of the appeals that have come to the board in the last year or

two, most notably [the] Mountain Peak [project]. . .” (“Project”). Declaration of Anthony G.

Arger in Support of Petitioner’s Reply in Support of the Motion (“Arger Rep. Decl.”), ¶ 3, Ex. 1

at 7:9-14.1 This discussion continued on October 16, 2018 (“October Meeting”). See Arger

Rep. Decl., ¶ 4, Ex. 2. In the one-hundred and thirty-seven (137) pages of transcript excerpts

1 As discussed in the Motion, this is when Cynthia Grupp stated “if [Mountain Peak] were permitted and enjoying
an event on that Sunday night of 150 or 300 people and the event was getting out about 10:00 when the fire
started, they wouldn’t have gotten out of there” and then asked Respondent “[w]here would they have gone?”
Arger Rep. Decl., ¶ 3, Ex. 1 at 34:19-35:4. Supervisor Dillon later stated “Ms. Grupp made a good point. We
would have had a disaster if there would have been a major event happening of any kind. . . .” Id. at 50:9-11.
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on the topic between the two meetings, “Soda Canyon” is referenced fourteen (14) times, with

an additional seven (7) to the “Mountain Peak” Project. Notably, several Supervisors directly or

indirectly referenced the Project at the October Meeting. First, Supervisor Dillon stated:

Well, first of all, I don’t think [Dir. Morrison’s compatibility issue list] is ready to be
put into an ordinance or any other document. I really think in general that we’re
arguing - were not arguing - but we’re focused on these details when what should
happen is a common sense application of does this proposal fit into this place?

I can remember a year and half ago when I thought, uh-oh, I think we’re in a little bit
of trouble because I looked at the Mountain Peak winery comparison chart - - this is
compatibility but compatibility of comparison, that had been prepared by the planning
staff and it was for Mountain Peak at the top of the canyon, and it was compared to
[A]shes and [D]iamonds, [R]ound [P]ond, [B]lack [S]tallion, Trincaro, Alpha Omega.
Why on earth was [Mountain Peak] compared to those things? I remember thinking
this is not a good thing because we’re not comparing apples to apples.

The essence of what we’re talking about today, the reason this started with remote is
we’re supposed to be talking not comparing a winery at the top of Soda Canyon to a
winery on the Silverado Trail. You just can’t make that comparison. And yet that’s
where we are right here. We’re talking about these details.

What I’m really concerned about is going through each of these things, seven, and
deciding on each of these factors and then you’re going to have some proposal come
before the planning commission that might technically fit into each of these. It’s not
a good fit at this location where it is. I realize that this is land use planning, so it’s a
little difficult to use. . . I remember in the discussion of pornography, there was the
judge at one point who said “I’ll know it when I see it.” Well, I mean, the sort of flip
of that is I’ll know when this is not a good fit at this location based on what
neighbors say, based on many factors and that’s the way the winery definition
ordinance was designed, it didn’t have all these details in it. If you look at the
transcript from when it was decided, the legislative history which I wish staff would
bring to us. We have it, it says we’re going to look at these on a case by case basis.

So I don’t think this is the way for us to solve the problem which we have which is
that we have had a Planning Commission that has approved wineries that are not
compatible with the neighborhood or the physical situation where they’re located and
then we have a lot of community consternation and/or we have an appeal to hear.

Arger Rep. Decl., ¶ 4, Ex. 2 at 28:24-31:3 (emphasis added).

These comments by Supervisor Dillon, who did not vote on MPV,2 are noteworthy

2 Supervisor Dillon’s absence at the May 23, 2017 appeal hearing came as a complete surprise to SCG members,
who did not have actual knowledge of her absence until the day of the hearing, prompting a request for a
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because SCG members highlighted the inadequacy of Respondent and MPVs’ winery

comparisons during the below proceedings, yet Respondent ignored these concerns through its

approval of the Project. See AR 03945-03948, 04472-04512 (letter and exhibits to Respondent

specifically discussing the “glaring flaws” in Respondent and MPV’s winery comparison

analyses); see also id. at 03506-03509, 06864.205-06864.221 (testimony and slides regarding same).

Supervisor Pedroza, who voted for MPV, stated at the October Meeting “[t]he activity of

custom crush is what concerns me. If there’s no fruit on-site, that means they’re bringing trucks

up the road. Those are the discussions I want to have.” Arger Rep. Decl., ¶ 4, Ex. 2 at 35:9-12.

During the administrative proceedings, SCG members underscored the fact that MPV

will only have 25 acres of vineyards on-site after the Project is completed, resulting in a

substantial increase in vehicle and large truck traffic on Soda Canyon Road. See AR 03949-

03950 (April 3, 2017 letter explaining that MPV is seeking a permit to process roughly 700 tons

of grapes, but can only grow between 75-125 tons of grapes on its 25 acres of on-site vineyard,

meaning that “Mountain Peak will have to truck in [575-625 tons of grapes] from other

vineyards”); 03510-03513; 06864.222-06864.227 (testimony and slides regarding same).

Supervisor Ramos, who voted for MPV, made the following comments in October 2018:

Topography, I agree its very site specific. I think topography, at least in my
comments that I made and I was certainly making them in terms of roadway
standards and access. So I don’t see topography as its own category. . . I think we
were looking at it more from a slope issue, from a setback issue and from a roadway
access issue. When it comes to fire safety, certainly those same issues apply for me.

Arger Rep. Decl., ¶ 4, Ex. 2 at 48:24-49:9 (emphasis added). She then stated:
I second [Supervisor Dillon’s demand] and I’ll say that we’re looking at projects in
isolation as opposed to the totality of the circumstances. I don’t mean that from a
cumulative impact standpoint. I mean that from a community impact standpoint.[3]

continuance, which was denied. AR 03424-03431. Notably, Supervisor Dillon’s absence was not (allegedly)
announced until the week before the hearing, see id. at 03429-03430, and her actions (meeting with neighbors twice
in 2017) and emails leading up to the appeal hearing indicated she would attend. See Id. at 07018 (April 25, 2017
email from Supervisor Dillon requesting hard copies of MPV reports); Arger Rep. Decl., ¶ 5, Ex. 3.

3 Interestingly, SCG members argued “County’s analysis only looks at the project site itself. It does not look at the
rest of Soda Canyon Road. It does not expand beyond the project site, and therefore, no consideration was given
to the health, safety, and welfare of all users of Soda Canyon Road, which is absolutely and well within the
definition of the County. This project of this size and in this location cannot be considered in a vacuum.”AR 3454.
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Id. at 50:18-51:3 (emphasis added).

Supervisor Wagenknecht, who voted for MPV, stated during the October Meeting that

In the work product we have today, there’s no mention of the remoteness of the - -
what a remote site would be, it would be a lot of - - I think it could be a lot of things,
the remoteness of the road, the narrowness of the road, the accessibility of the parcel,
how far the parcel was from arterial [roads].

I guess I’m kind of the in the mindset in my mind, that I’m not seeing a real need for
more wineries in the far inter lands of Napa County. I’m seeing that we have plenty
of them out there. . . You know, there would need to be a traffic benefit from the
winery coming in, the traffic for the overall neighborhood coming in. There would
need to be a safe - - fire safety and safety benefit for that winery coming in,
emergency benefit.
. . .
I’ve appreciated the discussion that we’ve had more broadly, but I don’t want to lose
that I’m very concerned with wineries that are going out in the middle of nowhere
that are - - and I don’t - - yeah. I’m not seeing a huge reason for them.

Id. at 56:23-57:23 (emphasis added).

SCG members have consistently contended that the large size and scope of MPV is

inappropriate for the remote location in which it is being proposed – 6.2 miles on a dead-end

road in the mountains above the Napa Valley. See AR 02903-02904; 03452-03453; 03631;

03638-03639; 03644; 03805; 03813-03814; 03834; 03850-03852; 03861 (letters and testimony

describing remoteness of proposed MPV location). SCG members argued below that

Respondent placed its consideration of the Project in a vacuum, and members still maintain that

access constraints, fire safety concerns, and adverse impacts from additional traffic are among a

few of the many reasons the Project should never have been approved. Now, several Napa

County Supervisors have made public statements that undermine their own evaluation and

approval process utilized for the MPV Project, thus underscoring the importance of admitting

the New Evidence from the Atlas Fire and ordering a remand for consideration thereof.

III. ARGUMENT
A. Respondent’s Exclusion of the Kamman Response Attachments and the KC
Engineering Report from the AR was Improper

1. Standard of Review

Respondent and MPV incorrectly attempt to create a single, stringent standard of review
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for admission into the AR of (1) the Kamman Response Attachments and KC Engineering

Report, and (2) the New Evidence arising from the 2017 Atlas Fire. This is not appropriate.

There are in fact two separate standards that must be used; one for the Kamman Response

Attachments and the KC Engineering Report, and one for the Atlas Fire New Evidence.

The proper standard of review for the Kamman Response Attachments and the KC

Engineering Report is as set forth in SCG’s Motion. See Motion at 8:12-10-22. Briefly, Public

Resources Code § 21167.6(e) requires, through its use of the word “shall” – that is, mandatory

and non-discretionary – the inclusion of eleven nonexclusive categories of documents in the

AR. The Kamman Response Attachments and the KC Engineering Report should have been

included with the AR pursuant to either or both Public Resources Code §§ 21167.6(e)(7) and

21167.6(e)(10). Under Public Resources Code §21167.6(e)(7), “[a]ll written evidence or

correspondence submitted to, or transferred from, the respondent public agency with respect to

compliance with [CEQA] or with respect to the project” shall be considered part of the AR.

Pursuant to Public Resources Code § 21167.6(e)(10), “other written materials relevant to the

respondent public agency’s compliance with [CEQA] or to its decision on the merits of the

project” shall be included as part of the AR.

2. Respondent was Mandated to Include the Kamman Response Attachments
and the KC Engineering Report as Part of the AR

Respondent and MPV appear to contend that because the Kamman Response

Attachments and the KC Engineering Report were not submitted prior to the January 4, 2017

decision by the Napa County Planning Commission, those documents are exempt from

inclusion in the AR pursuant to Public Resources Code §§ 21167.6(e)(7) and 21167.6(e)(10). See

Opposition at 5:15-6:22. While creative, this argument side-steps the mandate prescribed by

Public Resources Code §§ 21167.6(e) that “the administrative record will include pretty much

everything that ever came near a proposed development or to the agency’s compliance with

CEQA in responding to that development.” Citizens for Ceres v. Superior Court (2013) 217

Cal.App.4th 889, 909-10 (internal quotations and citations omitted).

By Respondent and MPV’s own admission, Respondent – the agency – did not reach its
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final decision on the Project until August 22, 2017, and modified MPV’s conditions of approval

after the May 23 appeal hearing. See Opposition at 4:21-24; AR 00003-00342. The Kamman

Response Attachments and the KC Engineering Report were respectively submitted in January

and early May of 2017, before Respondent modified MPV’s conditions of approval and before

rendering its final decision. Thus, these pieces of evidence constitute “written evidence” that

was “submitted” and/or “other written materials relevant” to Respondent’s compliance with

CEQA and thus must be included in the AR pursuant to Public Resources Code §§21167.6(e)(7)

and 21167.6(e)(10). Simply because Respondent did not want to accept the Kamman Response

Attachments and KC Engineering Report does not mean they can be excluded from the AR.

Moreover, it is nonsensical for Respondent and MPV to argue these documents are not

part of the AR when Respondent explicitly agreed to and did allow both MPV and members of

the public to submit additional materials to the County between the January 4, 2017 Planning

Commission decision and the May 23, 2017 appeal hearing, all of which is included in the AR.

See AR 3928-4189, 4456-4526, 6893-6912, 6930-6946, 6950-6958, 70010 (email from County

counsel confirming that the “Supplemental Information submitted by the Applicant and the

Appellants [after the January 4, 2017 decision] will be included in the appeal record.”), 7392-

7415 (April 3, 2017supplemental letter from MPV), 7507-7849, 8205-8692.

With regard to the relevance of this evidence, each set of documents pertains to specific

arguments under the purview of CEQA, which are addressed in turn below. First is the

Kamman Response Attachments, which are comprised of the Rector Reservoir Water Yield

Study (“Rector Water Yield Study”), id. at 10834-10914, and the Rector Creek Reservoir

Watershed Sanitary Survey 2009 Update (“Rector Sanitary Survey”). Id. at 11007-11123.

As stated on page 1 of the Rector Water Yield Study, benefits “of the study include

consideration of sediment deposition in the reservoir. . . .” Id. at 10838. The Water Yield Study

also describes “Watershed and Infrastructure” of Rector Creek and the Rector Reservoir, AR

10840-10852, sedimentation issues as a result of the “1981 Atlas Peak fire” and the “rapid

development of vineyards [in Foss Valley] in the Rector Creek watershed,” id. at 10852, and

“Hydrologic Data” including “Stream Flow” from Rector Creek. Id.
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The introductory paragraph of the Rector Sanitary Survey states that the Rector Creek

“Watershed Sanitary Survey is being updated from 2003 to identify potential contaminants in

the watershed.” Id. at 11015. The Survey goes on to describe the Rector Creek Watershed and

water supply system, id. at 11018-11055, and addresses “Potential Contaminant Sources in

Watershed” and contains a lengthy subsection titled “Erosion and Sedimentation.” Id. at 11058-

11075. The Survey also acknowledges that “[f]ires can significantly impair water quality by

increasing erosion and runoff,” and specifically recognizes that “the fire hazard for most of the

area within Rector Watershed is considered very high.” Id. at 11085-11087. The Survey

concludes that the number one and two (of four) “most significant potential contaminant

sources in the Rector Reservoir’s Watershed” are Erosion/Sedimentation, and Fire, respectively.

Id. at 11088. The Survey also discusses “Riparian Management,” and cites County conservation

regulations “to minimize soil erosion through establishing stream setbacks that limit

encroachments by earthmoving and other developments to stream channels.” Id. at 11093.

One of SCG’s primary contentions in this matter is that Respondent abused its discretion

by failing to require an Environmental Impact Report for the Project that is located on a remote

parcel above Rector Creek and between two blue line streams that feed directly into the Rector

Creek Watershed. SeeWrit Petition at 5:23-6:2. Specifically, the Project could result in adverse

environmental impacts on the Rector Creek Watershed and its habitat as a result of the

approximately 1,927,800 cubic feet of cave spoils that will be moved around and redeposited

entirely on-site between the blueline streams, AR 03938, 00589, 06864.172, 06864.175-

06864.178, 06864.180, which in turn may cause downstream sedimentation issues as described

by SCG’s experts Dr. Manfree and Kamman. See Id. at 01509-01522, 03492-03495, 03499,

03650-03651, 06864.153-06864.167. The Rector Water Yield Study and the Rector Sanitary

Survey both address these topics in detail, making them highly relevant.

The KC Engineering Report in also very relevant. The purpose of the report “was to

evaluate the current road and pavement surface conditions, as well as the potential impact from

heavy construction equipment and truck/auto traffic related to the proposed Mountain Peak

Winery operations.” Id. at 3914. Importantly, the Report determined that “Soda Canyon Road
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has not been assessed by an independent geotechnical or pavement consultant,” id. at 03915,

and concluded that “the addition of heavy truck traffic from the proposed [MPV] operations to

the roadway would substantially increase hazards due to incompatible uses and will significantly

exacerbate the existing road damage and increase the design Traffic Index.” Id. at 03916.

Another primary contention by SCG is (and has been) that the Project’s introduction of

some 40,000-45,000 new vehicle (including large trucks) trips per year on Soda Canyon Road

would adversely impact an already dilapidated road, and lead to more public safety accidents and

incidents. SeeWrit Petition at 6:3-8; AR 03477-03480, 03633-03635; 03949-03950, 06864.085-

06864.089, 06864.099-06864.116 (testimony of residents and slides regarding existing large truck

traffic on Soda Canyon Road), 02156-02186 (photos of deteriorated road conditions), 00695-

00697 (updated CHP reports), 00697-00698 (updated CalFire reports), 06864.011-06864.139

(recent traffic, fire and safety information), 03453-03484 (testimony of residents addressing

traffic, safety, and fire hazards). The KC Engineering report directly addresses these concerns,

confirming its relevance, and why it should be included in the AR.

B. New Evidence Pertaining to the 2017 Atlas Fire is Admissible and Warrants a
Remand Pursuant to Code Civil Procedure §1094.5(e)

1. Standard of Review

SCG brought the instant action as a quasi-judicial administrative mandamus pursuant to

Code of Civil Procedure §1094.5. See Writ Petition at 2:3-4. Critically, a quasi-judicial

administrative mandamus brought under Code of Civil Procedure §1094.5 is different from a

quasi-legislative traditional mandamus brought under Code of Civil Procedure §1085, as are the

standards for admitting evidence outside the administrative record. See Western States Petroleum

Assn., 9 Cal.4th at 567 (describing the important distinction between these proceedings). The

decision inWestern States Petroleum Assn. dealt solely and explicitly with a traditional mandamus

brought under Code of Civil Procedure §1085. See Id. at 568-69. Thus, the attempt by

Respondent and MPV to apply the stringent standard set forth inWestern States Petroleum Assn. is

misleading and wrong. Indeed, as discussed in in Fort Mojave Indian Tribe, 38 Cal. App. 4th at

1594, the Court of Appeal, Second Appellate District, stated it is “unable to conclude that
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Western States prohibits the use, under Code of Civil Procedure section 1094.5, subdivision (e), of

evidence which did not come into existence until after the administrative hearing or decision.”

Instead, Fort Mojave explicitly recognized that the Code of Civil Procedure §1094.5 “[s]ubdivision

(e) opens a narrow, discretionary window for additional evidence, newly discovered after the

hearing (or improperly excluded at it),” id. at 1595, and that “[r]emand under Code of Civil

Procedure section 1094.5, subdivision (e) for consideration of postdecision evidence generally

has been limited to “truly new evidence, of emergent facts.” Id. (emphasis added).4

In sum, the standard of review for the admission of newly discovered evidence in this

CEQA case is as set forth under Code of Civil Procedure §1094.5(e). Specifically,

Where the court finds that there is relevant evidence that, in the exercise of
reasonable diligence, could not have been produced or that was improperly excluded
at the hearing before respondent, it may enter judgment as provided in subdivision (f)
remanding the case to be reconsidered in the light of that evidence; or, in cases in
which the court is authorized by law to exercise its independent judgment on the
evidence, the court may admit the evidence at the hearing on the writ without
remanding the case.

See also Curtis v. Bd. of Ret. (1986) 177 Cal.App.3d 293, 299 (explaining that “relevant evidence of

events which transpired after date of the agency’s decision” is permissible in accordance with the

provisions of Code of Civil Procedure §1094.5(e)); Toyota of Visalia v. New Motor Vehicle Bd.

(1987), 188 Cal. App. 3d 872, 881 (approving the admission of newly discovered evidence

pursuant to Code of Civil Procedure §1094.5(e)); Pomona Valley Hosp. Med. Ctr. v. Superior Court

(1997) 55 Cal. App. 4th 93, 96 (confirming that “[a]ugmentation of the administrative record is

4 Respondent and MPV make a selective reference to Cadiz Land Co. v. Rail Cycle (2000) 83 Cal. App. 4th 74, 120
and to Friends of the Old Trees v. Dep’t of Forestry & Fire Prot. (1997) 52 Cal. App. 4th 1383, 1392 to suggest to this
Court that the stringent evidence standard as set forth inWestern States Petroleum Assn. is the only applicable
standard to administrative mandamus actions under the Code of Civil Procedure §1094.5(e). See Opposition at 5:1-
10. This is not accurate. In Cadiz, the Court of Appeal, Fourth Appellate District, explicitly acknowledged that the
Code of Civil Procedure §1094.5(e) “accords the court in an administrative mandamus proceeding discretion to
remand the case for reconsideration if the court finds there is relevant evidence which, in the exercise of
reasonable diligence, could not have been produced at the administrative hearing (or which was improperly
excluded therefrom),” 83 Cal. App. 4th at 118 (internal citations and quotations omitted), and goes on to recognize
the § 1094.5 exception outlined by the Fort Mojave court. Id. at 119 (quoting Fort Mojave, 38 Cal. App. 4th at 1595).
With regard to Friends of the Old Trees, that court’s comment that “review should ordinarily be confined to the
administrative record” makes clear that there are circumstances under which evidence outside the administrative
record can and should be admitted, 52 Cal. App. 4th at 1392 (emphasis added), such as those outlined by Code of
Civil Procedure § 1094.5(e), and which are present in this matter with regard to the New Evidence.
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permitted only within the strict limits set forth in Cal. Civ. Proc. Code § 1094.5(e)”).

2. The 2017 Atlas Fire: Truly New Evidence of Emergent Facts

As discussed in the Motion, there can be no question the New Evidence is highly

relevant to this matter. See Motion at 11:13-15:23; see also Arger Rep. Decl., ¶ 6 (link to Dateline

NBC video chronicling the Atlas Fire, with interviews of Soda Canyon residents). Skirting the

relevancy argument, Respondent and MPV contend this New Evidence cannot be considered

because Respondent “fully considered the extensive fire safety evidence and testimony” and

because the “fire occurred after Project approval.” Opposition at 7:11-12, 19. They erroneously

rely on the standard set forth inWestern States Petroleum Assn., but as explained above, the proper

standard is governed by Code of Civil Procedure §1094.5(e), and a remand encouraged when

there is “truly new evidence, of emergent facts.” Fort Mojave, 38 Cal. App. 4th at 1595.

In light of the repeated concerns raised by SCG members regarding the fire safety on

Soda Canyon Road, which were effectively ignored by Respondent, see AR 00015, 00017-18,

00044, it is hard to think of a better example of “truly new evidence, of emergent facts” than the

New Evidence sought to be introduced by SCG pertaining to the 2017 Atlas Fire. As described

in detail in the Motion, less than three weeks after SCG filed this action, one of the worst

wildfires in Napa’s history erupted and devastated SCR, taking two lives, and damaging or

completely destroying 82% (134) of the 163 residences on SCR, including a portion of MPV’s

existing vineyard. This emergent evidence should be admitted into the AR, and the matter

remanded to Respondent for further consideration. Indeed, as exemplified by the September

and October Meetings regarding remote and rural wineries, including discussions about fire

safety, Respondent is already re-evaluating the feasibility of the MPV Project and others like it.5

IV. CONCLUSION

For the reasons outlined in the Motion and this Reply, SCG respectfully requests that the

AR be augmented with the requested evidence, and a remand ordered for consideration thereof.

5 This type of re-evaluation is happening all over the state of California in the wake of the recent series of
devastating wildfires, including the catastrophic November 2018 Camp Fire. See Arger Rep. Decl., ¶ 6, Ex. 4 (Wall
Street Journal article titled California Rethinks Firefighting Tactics, Evacuation Routes for Future Wildfires in which the
executive director of the California State Association of Counties states “[t]here is a whole new focus. When you
have wildfires moving 80 football fields per minute. . . it causes a full revaluation on how best to move forward.”)
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